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I Ambush Marketing: a Global Analysis


by Marina Palomba & Lukas Bühlmann


A Introduction


Sponsorship of major events, particularly sporting events, is big business worldwide. As more money is spent on the event, broadcasting rights, and infra structure, so the cost of sponsorship rises. Inevitably this means official sponsors require protection against what is known as “ambush marketing”; the exploitation of the event by non-sponsors. 


So whether your brands, or clients’ brands, are official sponsors of a major event, an individual or team, or not a sponsor at all, the ‘arena’ of regulation is important. 


This paper looks at the legal and regulatory position in a number of jurisdictions around the world and sets out what it all really means for brands in practice. First however we consider what is meant by ambush marketing and debate whether the balance between protecting event holders and official sponsors and allowing freedom of commercial expression has been tipped too far in favour of the former, with views from an advertiser and event holder.


B What is ambush marketing and where can you draw the line between this and genuine guerilla tactics?


Ambush marketing is an attempt by a brand owner to associate itself either directly or indirectly with an event, or celebrity, or team, without their sanction, without paying usual licensing fees or sponsorship money and thereby also potentially depriving the official sponsors of commercial value derived from their official sponsor designation.


Guerrilla marketing
 and tactical marketing are legitimate forms of advertising and sales promotions that maybe unconventional and which are intended to get maximum results from minimal resources. Some would argue they are a means for smaller businesses to compete against the large multinational companies who are able to afford official sponsorship status of major events. 


The difficulty is deciding where such activity crosses the line and becomes ambush marketing likely to infringe the various laws and regulations now protecting nearly all major event holders and their sponsors. In New Zealand, in an attempt to lure major events to the country, the government introduced The Major Events Management Act (MEMA) in 2007 to provide protection for organisers and sponsors of any major international events being held in New Zealand. Its aim is to prevent ambush marketing by both protecting the use of key event emblems and words, and providing ‘clean zones’ around stadia where unauthorised advertising is prohibited.


It is inevitably necessary therefore to consider some imminent specific events and the protective legislation those events have, as well as existing laws of copyright, trade mark and passing off or equivalent actions around the world.


C A debate on the explosion of legal protection with a look back at some major events


Does a rugby post and the words “support English rugby” imply that Fullers was an official sponsor of the English rugby team? The Advertising Standards Agency thought not and did not uphold a complaint by The Rugby Football Union
. However the situation in the UK and across the world is such that almost any association with a major event by non-sponsors is bound to breach one law or regulation or another.


The simple truth is, governments across the world want to attract major sporting events to their countries and they will bend to almost any demand by the event holders for new and more restrictive legislation to stop activities known as ‘ambush marketing’. While brand owners, who often pay vast sums for the privilege of being official sponsors, of course need protection from ambush marketing, there is an argument that the present state of affairs has gone too far. The last FIFA World Cup in 2010 proved to be an example of restrictions and enforcement perhaps going a bit too far. 


With the upcoming 2012 Olympics in London the topic of ambush marketing and sponsorship is of interest to many and brands need to be careful, whether official sponsors or not. Even the Australian Olympic team was ordered by the IOC, (The International Olympic Committee), to tear down a large Boxing Kangaroo flag at the Winter Olympics athletes’ village in Vancouver, which allegedly breached the IOC rules, demonstrating just how zealous the IOC can be.


Joe Thomas, in an article for Marketing Magazine, also highlighted the dangers of ambush marketing and opportunities for brands during the recent World Cup
, while adding his wise words of warning that looking second rate is another risk, particularly for smaller FMCG brands with no developed connection with the event. 

1 FIFA
 World Cup – South Africa 2010


It’s difficult to overstate the boundless protection South Africa and FIFA introduced to protect official sponsors of the World Cup. The championship is the largest single sporting event in the world, a football extravaganza estimated to be watched by 36 million people worldwide and worth $32 million of sponsorship sales, from second tier sponsors not including official partners. The total marketing revenue raised for the 2010 World Cup was alleged to have reached £1.6 billion two years before the event, easily exceeding any amount previously obtained. After the 2006 World Cup in Germany the German Football Association and League shared a net profit of Euro 56.6 million. 


Top sponsors need to spend $100 million each in sponsorship and matched advertising, arguably leaving out in the cold any normal or national business. It is therefore understandable that a dim view is taken of any company exploiting the event without contributing.


South Africa’s government committed over $1.7 billion to cup-related infrastructure projects and over $100 million to tourism-related investments, along with $60 million toward security. Some estimate the World Cup will generate close to $1.3 billion in direct spending and 160,000 new jobs. 


In the 2006 FIFA World Cup there were reports of 3300 rights infringements spread across 84 countries. The 2010 Championship is thought to have been another record year despite the tightening of laws and regulations. Nike tried, and arguably succeeded, in legitimately upstaging adidas, which is one of the official sponsors for the World Cup, with its grass routes campaign. 


Perhaps one of the most famous examples of ambush marketing took place during the 2006 World Cup, only to be repeated at the 2010 Championships. In 2006 the Dutch brewery Bavaria supplied orange lederhosen to fans before a match in support of the Dutch team. FIFA took the view that this was unauthorised promotional activity and could confuse consumers into thinking that the brand was an official sponsor (in fact, Budweiser was). It asked the fans to remove their lederhosen before entering the stadium. The sight of over 1,000 Dutch fans cheering their team to victory in their underwear ultimately generated more press inches and television coverage than Bavaria could ever have hoped for. So much so that the brewery obviously decided to do it again, despite any legal consequences!


So this time the brewery sent 36 women to the Netherlands-Denmark match in South Africa wearing matching orange dresses emblazoned with the "Dutchy" beer logo. The women were escorted out of the stadium and some were arrested causing incredible media coverage of the stunt. The brewery had achieved its goal: increased exposure of Bavaria's trade mark without having to pay official sponsorship fees.


FIFA has for a long time wished for an “association right” similar to that granted by the UK government to the Olympics, Paralympics and Commonwealth Games (see below) but it has no such right in the UK or indeed most of the rest of the world. The FIFA Marketing Guide 
 attempts to dissuade would be marketers from associating themselves with the World Cup but one brand undaunted by FIFA restrictions is Nike. During the last World Cup in Germany, Nike launched a global campaign titled “Joga Bonito” (play beautifully) and made no direct links with the World Cup but still generated a huge amount of media coverage. In 2010 the brand directed its marketing efforts to the South African townships to encourage player skills. Again there were no direct links to the World Cup and Nike correctly state that its campaigns may be relevant to football but that it is not piggybacking on the World Cup.


However brands seeking to associate themselves with major sporting events ought to take extreme care
 or they may well fall foul of national laws, copyright, trade mark laws, and pursuant to the UK law of passing off. South African airline Kulula was ordered to pull its advertisement as the “unofficial national carrier of the you know what”.
 That is not to say linking your brand to the World Cup cannot be achieved if care is taken, and even FIFA has acknowledged that it has no “association” right in the UK, unlike the Olympics, Paralympics and Commonwealth Games in 2014. 


There is also a huge opportunity for brands to hold events unconnected with football for consumers who have no interest in the event, especially those aimed at the female focused products and services. What such advertisers and marketers must however avoid is any reference to the World Cup in such a way that infringes any FIFA rights. 


2 Olympic and Paralympics Games London 2012


All eyes are now turning to the London Olympics in the summer of 2012. Businesses will undoubtedly be keen to become involved in the surge in excitement surrounding this great event, but there are several serious difficulties which advertisers, brand owners, advertising agencies and PR companies, big and small, face if they wish to run a campaign or undertake any event in any way tied into the Olympics. This is so, despite the fact that the organisers are loudly calling for businesses to help generate that excitement and to sponsor individual teams and athletes. 


The Olympics, after all, is big business, with £790m of the IOC's £2.25bn marketing revenue from the last four years coming from corporate sponsorship. The London Organising Committee of the Olympic Games, LOCOG, needed approximately £500 million of its operating budget to come from sponsorship at national level. 


The Olympic and Paralympic Games also has a clean venue policy which means even official sponsors have limited rights. Sponsors have primary rights to advertise during commercial television breaks and on prime sites, over which LOCOG has pre-option rights, around the main areas. Non-sponsor street vending and advertising around the Olympic sites is not permitted. Given the Olympic Games will be broadcast on the BBC, broadcast advertising is also limited. 


So all this investment and all these restrictions mean official sponsors must utilise every available opportunity to get value from their investment as official sponsors. It inevitably means they will, and expect LOCOG to, vigorously clamp down on any ambush marketing.


Any advertiser seeking to associate itself in any way with the Games should take legal advice before doing so. The Games symbols are themselves the most protected brands in the world.
 In addition the marks are registered trade marks, the designs and mascots are protected by copyright and above all the Games have the unique and controversial protection of an “association right” 
which came into force 6 years before the Games and will last until December 2012. This means no business can associate itself with the Games unless it is an official sponsor or it has the sanction of LOCOG. The 2005 Act sets out a list of certain words, used in some cases by themselves and in some cases in combination with other words, which would be taken into account by courts as suggestive of an association. These words include seemingly innocuous combinations such as “summer 2012” or “London 2012” and may well catch some advertisers out.
 


The London Olympic Association Right was introduced to try and stop some of the unofficial activities seen at previous Games.


Even in recent times official sponsors have been upstaged by the antics of non-sponsors. Usain Bolt held up his Puma shoes not once but three times in Beijing on winning 100, 200m and 4x100m races. Adidas was of course the main sportswear sponsors, as indeed it is for 2012
. In Vancouver Ocean Spray Cranberry cocktails were handed free to commuters as part of a promotion during the winter Olympics. The only problem was that Coca Cola is the official beverage sponsor of the Games. The Royal bank of Canada was also an official sponsor of the latest winter Olympics but that did not stop the Bank of Nova Scotia from launching a navigational mobile application to help people get round the Games and was twice warned about ambush marketing tactics.


The Subway restaurant chain defended its advertising campaign featuring swimmer Michael Phelps against a warning from the IOC in January 2010 prior to the Winter Olympics about associating itself with the Olympics without contributing. IOC said that ambush marketers “cheat the Games, cheat the athletes and cheat the fans”
. Indeed there is a lesson for advertisers to note, that being branded an ambush marketer may back fire and harm the reputation of the brand.


However all is not lost for the small businesses, Little Chef has secured the right to retain the name of its Olympic breakfast during the 2012 Games! LOCOG had originally objected to the use on the Little Chef menu.


The problem is that, as demonstrated by a survey undertaken on behalf of the Chartered Institute of Marketing, 43% of marketers had no understanding of the London Olympic and Paralympic Act governing marketing activities and only one in eight of those surveyed said they had any decent knowledge of the legislation.
 The survey was carried out in 2008 and one can only hope awareness has improved, otherwise LOCOG is going to be busy racing after those either purposely or naively flouting the rules in the run up to the Games. 


3 Other events and legislative creep


All major event holders want to offer sponsors the most comprehensive protection possible from creative ambush marketing tactics. Countries want to attract investment and big events to their shores. Thus, despite the UK government indicating during the passage of the Olympic Act through parliament that only the Olympic and Paralympic Games would be entitled to an “association right”, we find the Commonwealth Games
 in Glasgow in 2014 has also been awarded such protection, even though it does not have the clean venue policy of the Olympics. 


New Zealand introduced its Major Events legislation in 2007 which grants any major event holder protective rights if it chooses to hold an event in New Zealand.
 This sort of horizontal creep is worrying. A prime example of such creep in restrictive legislation was witnessed firsthand by the author of this article during the passage of the Olympics and Paralympics Games Act in the UK. The general opinion was that the Sydney Olympics had struck a good balance on the issue of ambush marketing, so the argument was that London needed the same or slightly enhanced rights that Sydney provided in its legislation. Therefore those demanding the changes to UK law had merely to argue that the Australian laws were the norm, and UK deviation from that alleged norm had to be entirely justified. The onus ought to have been the other way round with those calling for change to justify the introduction of new restrictions.


Exactly the same thing happened with the winter Olympics in Canada. When Canada won the right to hold the Games in Vancouver there was no requirement to introduce new protective legislation on ambush marketing but because the UK introduced its Olympic Act, Canada was forced by the IOC to do likewise.


As if this is not worrying enough there is then what one might call vertical creep, where one event holder is awarded additional protection and so another demands the same rights. The Olympics is arguably a unique and special clean venue event that deserves additional rights but if FIFA, International Cricket Council, the Commonwealth Games and perhaps the National mini golf association, all get such rights the question arises as to whether local businesses really gain any benefit from the events. The author is not exaggerating such creep. In 2007 the World Swimming Championships were held in Melbourne and more legislation
 was passed to ensure it had the same protection as the Commonwealth Games. Then Portugal introduced controversial legislation for the Euro 2004 and did the same for the under 21s tournament
. Now shortly after Rio de Janiero being selected as the winner of the 2016 Olympic Games, Brazil has introduced its Olympic legislation
, again with specific rules to protect ambush marketing and guess what, more rules envisaged for the soccer World Cup in 2014.


4 Conclusion – caution needed


There is a perception that no event can now be successfully held without draconian protections against so called ambush marketing. This has led to International federations being able to demand rights even after countries have been awarded the right to host the event in question. There is an argument, which host countries appear to be ignoring, that these often private and highly profitable businesses
 are changing the intellectual property laws of host nations to protect the event holders’ investment and profits. The IOC between 2005 and 2008 generated US$ 5,450,000,000 of which it claims to have kept 10%, still a staggering US$54,450,000.00
. In 1998 the IOC instituted a number of reforms after a corruption scandal that rocked its international reputation and it is a more transparent organization that it was. Nevertheless the IOC chairman, Jacques Rogge earns an undisclosed sum
 and other organizations are not nearly as open to scrutiny. 


The more protection and powers event holders obtain the more, of course, they can demand by way of sponsorship fees. One has only to consider the increase in host nation sponsorship costs for the Olympics over the past few summer Games from, US$ 426 million in Atlanta in 1996 to US$ 1,218 million in Beijing 2008.
 So while the cost of holding these events has inevitably increased, the sums required to become official sponsors have rocketed.


The concern is that while it is legitimate to prevent determined and skilled multinational companies from ambush marketing and unfairly piggy backing on major events without contributing, such legislation also restricts local business, legitimate small traders and journalists and the public. Like most laws there is a fine balance between protecting rights holders and allowing free and fair competition. No small business for example will ever be able to afford the sums required to be an official sponsor of a major sporting event.


There is a worry that laws preventing ambush marketing are being introduced too quickly and without proper consideration, with one country or sport trying to outdo another. If international standards could be agreed perhaps more draconian laws can be avoided, the creep stopped and radical enforcement of rights tempered. Even Wimbledon Tennis organisers, keen to protect their multi million pound deals with sponsors, allegedly ordered security guards to impound anything not sporting approved branding. The problem is that this sort of over reaction alienates the public and can lead to reputational damage for official sponsors who are then seen as too high handed and dictatorial. Ordering the local Olympic Cab Service to remove its branding, when individuals and businesses have had to fork out personally for holding the Games, is not going to go down well with Londoners. LOCOG will need to take a balanced approach to the London Games.


What is certain is that the rules will not stop inventive marketers as well as the uninformed, from seeking to exploit major sporting events, but it seems the days of creative, often humorous ambush marketing, may be dead. One hopes not, there is room for official sponsors and inventive advertisers to benefit from major events. 


Commentators on the Beijing Games have suggested that the majority of the Chinese had no idea which companies were official sponsors or not, despite truly draconian efforts by the Chinese authorities to prevent ambush marketing in Beijing. Consumers in the UK, Europe and USA are unlikely though to be easily fooled by the antics of ambush marketers. If no implied endorsement is made authorities will hopefully take a light touch approach to enforcing the regulations during the Olympics. Undoubtedly LOCOG and FIFA will concentrate efforts on serious offenders. Such ambush advertisers need to be aware that sanctions can be fines, claims for compensation, wasted advertising costs and above all damage to reputation if branded as a business unfairly exploiting a major event without fairly contributing. 


It has certainly been an Olympic task to collate all the anti ambush marketing laws and regulations, and it seems now it is the ambush marketers who are the prey.

II A Rights Holder’s View – Fédération Internationale de Football Association (FIFA)

by Fédération Internationale de Football Association (FIFA)


A Introduction


Imagine you organize a party and all of the sudden your noisy neighbour comes around uninvited, offers the drinks you bought to his friends and tries to make it appear as if he is throwing the party and the guests are his to entertain. By the end of the night the guests thank him for a lovely night and can’t wait until the next time he throws a party, whilst you have spent all your money and cannot organize another get-together.


You will not be surprised that the above situation is similar to the experience of an event organizer that is hit by ambush marketing activities that try to steal the limelight of an event that is carefully created by hard work and significant investment on the part of the event organizer.


No other sporting event captures the world’s attention like the FIFA World Cup™. Ever since the first competition staged in Uruguay in 1930, FIFA’s flagship event has constantly grown in popularity and prestige. The FIFA World Cup™ rapidly advanced to its undisputed status as the greatest single sporting event of the modern world. 


Today its global significance is highlighted by the awarding of the competition to East Asia (2002), Africa (2010), Eastern Europe (2018) and the Middle East (2022). Inside the stadiums of the 2010 FIFA World Cup South Africa™, a total of 3,170,856 spectators attended the 64 matches; an average of 49,670 per match and the third highest aggregate attendance behind USA 1994 and Germany 2006. There were also over six million people who attended public viewing events in 16 sites across the world: ten within South Africa and a further six across the globe in Rome, Paris, Berlin, Sydney, Mexico City and Rio de Janeiro. A total of 350,000 fans attended the International FIFA Fan Fest in Berlin for the semi-final match between Germany and Spain.


One aspect of the organization of the FIFA World Cup™ that is often overlooked is that the actual staging of the event is privately owned and funded. As a consequence, the general operational costs are exclusively borne by FIFA. FIFA also fully finances the Local Organizing Committee and general operational risks in relation to the event are vested with FIFA. Indeed, the Host Country provides the general infrastructure and often undergoes major upgrades and constructions in this regard, but these financial investments leave a legacy in the Host Country to the benefit of its population. 


Most of the revenue generated by the FIFA World Cup™ is directly invested in the organization of competitions and development projects, broken down as follows
 :


–
48% is reinvested into the FIFA World Cup™ and other FIFA tournaments such as FIFA Confederations Cup, FIFA U-17 World Cup (men and women’s), FIFA U-20 World Cup (men and women’s) amongst others). Most of the youth and women’s competitions would not be able to be staged without FIFA and have become essential for football’s global development;


–
30% is used for operating expenses, football governance, such as direct financial support for each of the six confederations and all 208 member associations, many of whom would not be able to subsist without this support; and 


–
22% is reinvested into social and football development programmes (such as Football for Hope, 20 Centres for 2010, etc.).


As the FIFA World Cup™ is a privately owned event, the funding of general operational costs (such as prize money, TV production, teams and match operations) is directly borne by FIFA, and non event-related operational costs (such as team workshops, draws, seminars, referees workshops, local travel and transportation, stadium operations, human resources, opening and closing ceremonies, catering, volunteering program and private security) are borne by the Local Organising Committee which is fully funded by FIFA.


The FIFA World Cup™ – in large part through the financial contributions of the official sponsors – brings in much needed resources which allow FIFA to invest in social activities. For South Africa in 2010, the 20 Centres for 2010 campaign was launched, aiming to promote public health, education and football in disadvantaged communities across Africa. A FIFA World Cup™ event also creates resources for many extra development programmes which prove to be beneficial for member associations of FIFA throughout the course of the four-year cycle building up towards the FIFA World Cup™.


FIFA was founded in 1904 and ever since the first FIFA World Cup™ FIFA has worked very hard to make the FIFA World Cup what is today: a state of the art, trendsetting sporting tournament that requires significant investments to meet the high expectations of fans around the world. Without third party investment in the form of sponsorship, FIFA simply cannot meet the high standards that have been set.


FIFA currently runs a three-tier sponsorship programme – with six FIFA partners at the top, up to six FIFA World Cup™ or tournament sponsors and up to six national supporters for each event. In return for their valuable contributions, FIFA offers its sponsors an association with the world’s most popular single sporting event, but it is the global exclusivity in their product category and, most importantly, towards their main competitors that is the bedrock of the FIFA sponsorship proposition. It goes without saying that any cracks in this exclusivity jeopardize FIFA’s ability to raise the funds required to stage not only the FIFA World Cup™, but also its many women’s and youth World Cup events, as well as its many development programmes. The financial contributions of the sponsors are also indispensable to secure a social legacy in the Host Country of the FIFA World Cup™, and to run FIFA’s grassroots programmes that encourage young children to learn about football and human values and to enjoy the game as much as possible.

Probably because of the huge success story that is the FIFA World Cup™, many companies want to associate with the event, or in other words, take advantage of the incredible public interest in the FIFA World Cup™, by promoting their goods and services either at/around official tournament sites or by running advertising campaigns that refer to the event. As mentioned above, FIFA serves a wide range of Official Sponsors with authorized opportunities, but unfortunately there are even more companies that for one reason or another seek to profit commercially from the event without contributing to the event. 

FIFA’s strategies to deal with this so-called ambush marketing are often widely discussed and unfortunately equally often such discussions are founded on misinformation and incorrect perceptions. In this article, FIFA will attempt to shed some light on certain often debated elements of its anti-ambush marketing strategy and dismiss particular misconceptions that are often debited in this regard.

B Boundaries of FIFA’s Brand Protection


First of all, it might be helpful to state the boundaries of FIFA’s Brand Protection efforts by clarifying which types of behaviour are not of any concern to FIFA. 


Anti-ambush marketing efforts are sometimes accused of restricting free speech, of both media and the public. This argument asserts that the event organizers want to stop all unauthorized speech about the event, but does not appreciate the guidelines circulated by event owners who go to great lengths to help the news media make editorial/non-commercial reference to the event. This includes the provision by FIFA of high quality images of its official marks such as the event’s Official Emblem or the Official Mascot for free editorial use to the media, as well as exceptional physical access in the stadiums for journalists and photographers – also for free
.


Typically, anti-ambush marketing efforts do not impose restrictions on the general public either. On the contrary, FIFA does not interfere with non-commercial comment or criticism about the tournament. Furthermore, since the practice of ambush marketing attempts to lure the public into falsely believing that a particular company is linked to an event, efforts to prevent ambush marketing assist the public to distinguish between official sponsors who commit to supporting the event organizer and legitimately contribute to the staging of the event from those that unduly try to profit. 


One form of ambush marketing seeks to exploit the public by turning them into walking billboards to the promotional benefit of the ambush marketer. In this scenario, the ambush marketing activity is aimed at distributing certain branded items (i.e. hats, banging sticks, t-shirts or other items) among the unsuspecting fans attending the event. The ambush marketer aims at obtaining promotional exposure on the site of the event, and thereby to the billions of television viewers around the world, through the scores of fans that display that particular brand. Unfortunately it is not always appreciated that the ambush marketer is knowingly playing on the fans’ enthusiasm to wear fancy dress and cynically exploits such enthusiasm for its own commercial advantage. Specific measures that allow for the prevention of distribution of these branded items at and around event sites help to avoid situations that may negatively impact on the public’s fan experience. The ambush marketer willingly takes the risk that many fans may be refused entry or delayed at the stadium gates, which might lead to safety risks at the gates, because the free promotional article cannot be allowed to enter the stadium under the ticket terms and conditions. To the cynical ambush marketer, the fans are merely pawns in their advertising strategy. Naturally, promotional teams that intentionally encroach on the event and try to attract attention as part of their commercial contract with a non-sponsor company should not be categorized as “general public” or “fans”. 


Lastly, it often goes unappreciated that FIFA encourages celebration of the event, including expressions of patriotism through the use of national/international indicia (worlds and/or images) and/or generic football indicia. Similarly FIFA also accepts sponsorship of individual athletes and FIFA member associations during the FIFA World Cup™. However the nature of said sponsorships should remain clear at all times and steer away from references to and/or association with the FIFA World Cup™, meaning advertisements by sponsors of Member Associations and/or individual players must only be in relation to the player or the team itself and must not refer to FIFA and/or the tournament. Such boundaries are carefully explained in the agreements between FIFA and its Participating Member Associations and players.

C Legitimate Business Opportunities


Even though this publication largely focuses on restrictions that might follow from anti-ambush marketing legislation, it is evident that the FIFA World Cup™ brings numerous commercial opportunities, including for non-sponsors of the event.


FIFA actively encourages local businesses to get involved with the event by, for example, tendering for service provider or supplier contracts, including but not limited to: 


–
Stadiums (construction, cleaning, security); 


–
FIFA/LOC/Host City/ Commercial Affiliate Events and services (catering, security, entertainment, staging/ infrastructure, marketing and promotion); 


–
Host City beautification projects (landscaping, construction).


The tournament also presents many tourism related opportunities, for example guest houses and private transport operators/airport shuttle services. 


FIFA also encourages and provides support to the Host Cities to develop regulated areas within which informal traders can operate and benefit from an increased number of visitors. Such inclusive strategy also provides the option of offering training programmes to the informal traders that are involved, which can leave a legacy they can build on. Criticisms of FIFA’s ‘Commercial Restriction Areas’ policy which among other things seeks to prevent unauthorised trading around the stadiums, fails to appreciate that these measures protect the local traders who are legitimately trading under Host City approval.


In general, benefits from the FIFA World Cup™ for the Host Country include:


–
Benefit from the increased sales in the host country as a direct result from the FIFA World Cup™ (especially local restaurants, hotels, retailers, travel companies, etc.);


–
Benefit from the additional tourists travelling to the country prior, during and after the FIFA World Cup™;

–
Benefit from the physical legacy of stadium and infrastructure development after the FIFA World Cup™.

D Event Legislation

Contrary to popular belief, FIFA does not introduce protection mechanisms against ambush marketing. As evidenced by the different contributions in this publication, any event legislation is freely passed by national governments that comply with the relevant democratic process and with open debates in parliaments. FIFA may request the implementation of enhanced protection in its bid requirements but the eventual legislation is passed unilaterally by the national and local governments. FIFA has no influence over the legislative process. 


It is worth to mention that the concept of event legislation is well known to a country from the moment it applies to host the event. One of the undertakings a country is required to provide prior to awarding the right to host an event, is that the event will be protected properly and effectively through national legislation. As such, this legal framework is clear from the early stages when a country decides to candidate itself to host the FIFA World Cup™. 


The process of enacting particular legislation to tackle a specific issue is not unique for the sports and major events industries either. In other aspects of international business (i.e. tax incentives to attract foreign direct investments) legislation is commonly used to attract specific foreign industries/businesses.


In general, specific prohibition of ambush marketing activities in relation to a particular event can be understood as recognition by the legislator of the threat ambush marketing poses for event organizers and the need to be able to prevent ambush marketing.


The specific challenges that are faced by organizers of major events (sporting or otherwise) are typically not covered by traditional IP legislation. The crux of such challenges is the intention of ambush marketers to create an association between their business activities and the trademark registrations as owned by the event organizer. Such trademark registrations can include for example “FIFA World Cup”, “World Cup 2014” and “Brazil 2014”. Unfortunately, in most countries traditional IP legislation does not provide for protection against such commercial association. As a consequence the event organizer would only be able to enforce against infringements that involve (identical or confusingly similar) reproductions of its trademark registrations, whereas a commercial association can be obtained through the use of other unregistered indicia, as well as making general reference to the event. 


It is often overlooked that it is a complex exercise for event organizers to rely exclusively on trademark protection to safeguard the integrity of its commercial programme. One problem is that a major sports event is a concept that is often referred to by different names for each edition of the event, and different nicknames, in different languages throughout the world. The cost to register all variations, all over the world is prohibitively expensive. By contrast, the traditional manufacturer of product can create a single distinctive brand name that easily enables corresponding trademark protection and enforcement. Even if the event organizer has the budget to obtain multiple trade mark registrations for all the official event names, in all the different languages, it remains very easy for ambush marketers to use other, unregistered, indicia and imagery that still refer to the event. If the event organizer is left without adequate legal means to prevent such use of its event to attract clientele by non-sponsor companies, it will be increasingly difficult to attract the sponsorship required to stage the event. 


The legal community will no doubt be supportive of traditional IP laws that prevent confusion based infringement, so it is just the measures designed to combat unauthorized commercial association that is the contentious issue. But it can be argued that there is very little difference between the notion of unauthorized commercial association, which is damaging to the value of a tournament’s marketing rights, and the principle of damaging unauthorized commercial association known as trademark dilution – the latter is a well-established principle in trademark law around the world. Both involve third party activities that have either taken advantage of or been detrimental to the distinctive character or repute of an existing trademark. Arguably ambush marketing is a highly tangible example of third party attempts to “piggyback” or “ride on the coat tails” of an earlier mark or brand.


In most jurisdictions, established IP laws already include provisions that award special protection to certain persons/entities. This protected status afforded to symbols of government entities, royalty and international organizations (e.g. United Nations, Red Cross, etc.). An international sporting organization with the exposure and public interest of FIFA could be considered as needing to benefit from such provisions. In fact the Nairobi Agreement protecting the Olympics symbols is an example of such existing special legislation granting particular status to the symbols that are associated with a sporting event, in this case the Olympic Games.


In addition, specific legislation on ambush marketing activities should provide for efficient relief during the event period. The FIFA World Cup™ only lasts for four weeks and within this short time frame FIFA needs to be able to prevent acts of ambush marketing. The absence of quick legal remedy might endanger the staging of the event. 


Specific anti-ambush marketing legislation should also provide a serious deterrent to companies considering illicit ambush marketing tactics. Rather than trying to punish the companies after they have engaged in ambush marketing, it is better to prevent it from occurring. Without specific legislation to better deter ambush marketing activities, companies undertaking ambush marketing will continue to be happy to pay the consequences later. In this regard it should also be noted that it is particularly hard to calculate – and even harder to claim – the damages that are incurred by an event organizer through a successfully executed ambush marketing campaign. In the absence of the obligation to indemnify the event organizer, an ambush marketer might be stimulated rather than deterred.

E Commercial Restriction Area


Another aspect that is often discussed relates to the Commercial Restriction Areas (CRAs) that are typically enacted around the stadiums that host matches of the FIFA World Cup™. The CRA is specifically intended to deal with acts of ambush marketing by intrusion – the type of ambush marketing that focuses on physical presence of non-sponsor companies in and around event sites such as stadiums. In the introduction of this publication the question is raised whether the FIFA World Cup™ merits this type of protection. In FIFA’s experience, large companies and more specifically competitors of FIFA’s official sponsors, increasingly try to target the fans going to the stadiums of the FIFA World Cup™ by means of promotional teams, branded vehicles, branded items, onsite advertising, etc. To be able to guarantee exclusivity to the tournaments’ sponsors the CRAs are an indispensable mechanism.


Of course traditional laws (among others through the ticketing terms & conditions that prohibit the use of a match ticket for unauthorized commercial purposes) allow for spectators to be checked before entering the stadium perimeter and subsequently provide the option of refused entry for prohibited marketing materials – but to do so creates big security problems. No one should underestimate the huge security and safety challenges faced by the organizers of major sporting events. Ambush marketers are happy to exploit these security sensitivities and time critical factors and as a consequence the event organizer is better off by dealing with these issues pre-emptively.


A CRA is not a physical fence but an imaginary line that is outlined on a map and included as an annexure in the Host City Bylaws – in order to provide additional legal protection against ambush marketing activities around the stadium.




Example of a Commercial Restriction Area © FIFA 2012

The creation of CRAs forms part of the fine-tuning and coordinating of different enforcement mechanisms that are available in the existing legal framework in relation to possible infringements (including ambush marketing activities). The CRAs are meant to assist Host Cities and enforcement authorities in prioritizing the different resources they have at their disposal. In addition, the CRAs should facilitate the joint efforts by the Host Cities, enforcement authorities and FIFA to prevent event piracy activities that try to take undue advantage of the staging of the FIFA World Cup™ including prohibited ticket transfers. FIFA is aware that such enforcement efforts should always strive not to negatively impact on the general public, daily business and the positive experience of the fans attending the matches of the FIFA World Cup™.


The impact on local business located within the CRA is typically limited by applying a ‘business as usual’ principle. As a consequence, any commercial activity that is not specifically targeting the event or its spectators to obtain promotional benefit should not be limited by the enactment of the CRAs. In fact, many local businesses around the stadium such as bars, restaurants and convenience stores, benefit from the CRA as it effectively excludes non-local business, including opportunists from other countries, seeking to cash in on the sudden increase of spectators at the expense of local businesses. On the basis of the ‘business as usual’ principle, the argument that the CRAs impose restrictions on local business can be dismissed. As mentioned before, FIFA encourages local business to get involved with the enthusiasm surrounding the FIFA World Cup™ and recognizes the commercial opportunities for local business stemming from the many football fans travelling to the Host Country of the FIFA World Cup™.


In return, any commercial activities aimed at capitalising on the large numbers of spectators on match day must be fair with regard to FIFA and its Commercial Affiliates. Existing businesses around the stadium should not try to rent their properties to companies seeking to engage in ambush marketing. Local residents should not agree to erect informal billboards on their property which are not authorised through the proper channels for outdoor advertising. Local bars and restaurants should not agree with non-sponsor companies to suddenly erect branded signage or umbrellas on the outside of their premises specifically designed to compete with the sponsors of the tournament. 


A common misconception is that the restrictions imposed by the local authorities due to their safety and security plans somehow stem from the CRA. The two issues however are unrelated. FIFA regrets all disruption to local businesses caused by the safety and security plans, but certain disruption is unavoidable and most people would agree that proper and effective safety and security plans for the spectators and the general public are a priority.


FIFA accepts the responsibility to engage in extensive information programmes for any stakeholders in relation to the CRAs and traditionally, FIFA organizes workshops, seminars, public awareness documentation, etc. to ensure the scope of the CRAs is clear to anyone that might be affected.

F Conclusion


The increase in the value of sponsorship is a reflection of the increased attraction in and global appeal of the FIFA World Cup™. This increased attraction and global appeal is also reflected by the growing interest of companies who are not sponsors to the events. Subsequently the risk of ambush marketing campaigns eating away at the commercial value that has been created by FIFA through years of investment also increases. 


Organizers of major sporting events have become more effective in tackling ambush marketing at an early stage, proving the effectiveness of methods that are being deployed in relation to ambush marketing (including event legislation and Commercial Restriction Areas). It should be noted that for every successful, well publicized ambush marketing campaign (reaching its goal of capturing/soliciting the attention of the general public and thereby obtaining promotional benefit), multiple advertisers halt their campaign at an early stage following an intervention on behalf of the event owner. 


This goes to show that event organizers will need to continue to voice their concerns about ambush marketing, and are required to stay ‘on the ball’ to be able to tackle ever evolving methods of trying to take undue advantage of the event. After all, no one would be looking on with their arms crossed while their noisy neighbour crashes their party!


III Country Analysis

A United Kingdom

by Marina Palomba, McCann Erickson Advertising Worldgroup, London

Arguably the UK has some of the strictest anti ambush marketing legislation and IP protection rights in the world. Because of the upcoming Olympics in London 2012 this country analysis has a separate dedicated guide to the Games as well as the basic analysis of UK law and regulation in this arena.


1 Intellectual Property Rights

In addition to the specific anti ambush legislation set out below the UK, like much of the world, brand owners and advertisers can utilise the universally recognised laws of copyright, and trade mark law. In addition to which the UK has an action to protect goodwill in unregistered trade marks, known as the law of passing off. 


It is not the purpose of this Report to explain basic IP laws. It almost goes without saying that if an advertiser uses the registered marks and logos of others, particularly competitors, then it may well have an easy action for redress under the law of trade mark infringement and copyright infringement. Advertisers have been careful not to fall into these traps and devised subtler means of seeking to exploit the goodwill in an event without specifically using a trade mark or logo. It is for this reason that additional laws and protections have been called for by those who argue ‘traditional’ IP rights are insufficient to prevent clever ambush marketing.


So this UK section therefore merely focuses on two elements of perhaps particular interest and relevance to ambush marketing; use of celebrities and whether the law of passing off is sufficient protection to prevent ambush marketing.


1.1 Passing Off

This law aims to protect the goodwill and reputation of a business against unfair exploitation by others. It therefore is often used by advertisers when trade mark law and copyright law are of no assistance. Passing off is not the product of any statute. However, though useful it is not the easiest way of protecting rights because a number of requirements must be satisfied to bring a successful claim, often these conditions cannot be met.


There are three basic requirements a claimant needs to demonstrate to bring a claim: that it has sufficient goodwill and reputation in an identifying name or logo or get up; there has been a misrepresentation by another using the said name, get up or logo which deceives the public; and that damage results. One common issue for those trying to stop ambush marketing is that in order to satisfy the grounds of deception and misrepresentation one must show confusion on the part of the consumer. 


Let us take an example of an ambush marketer claiming it is the “Un-official” sponsor of international football. It uses no logos of the event to which is it indirectly referring and the public can not be confused into thinking it is an official sponsor. The event holder is arguably left without remedy, which is why major event holders call for an “association right” as granted in the UK to protect the Olympic 2012 sponsors and as required by the IOC in its host city contract, see below. 


1.2 Using Celebrities, athletes and sports stars in advertising


The UK is unique in Europe and much of the world in not having “image rights” as such for either the living or the dead. It is almost impossible to breach any law when using dead people in UK non broadcast advertising, and even living celebrities may be used providing there is no implied endorsement by them of the product being advertised.


To use living celebrities and sports stars without consent is still an obviously risky area and great care has to be taken, nevertheless it is worth mentioning the lack of image rights since the position is so different to that elsewhere in the world. The only way to protect ones image in the UK is to register your name as a trade mark, which has limited success and application, and to bring a claim under the above mentioned law of passing off in cases where there our grounds to do so. By ensuring that the consumer is not confused however into thinking that the said celebrity is endorsing the product a claim under the law of passing off will fail. The only case in relatively recent times that has succeeded is the one where Eddie Irvine brought a claim against Talksport Radio for the use of his image in a promotion
. He was eventually awarded £25,000 in damages. That was in 2002.


Ambush marketers are nevertheless on very thin ice using living celebrities without consent, or lookalikes, in a world in which sports stars can earn huge sums from sponsorship deals and where rules restrict or prevent participating athletes from undertaking promotions and conflicting sponsorship deals for businesses who are not official sponsors of the event itself. (See below for commentary on the Olympics). 

2 Advertising Regulation

The UK has one of the most rigorous and developed self-regulatory and co-regulatory advertising system in the world. The Advertising Standards Agency
 enforces codes owned by the Committee of Advertising Practice for all non broadcast advertising including the internet, and the Broadcast version for television advertising. These Codes are known as the CAP and BCAP Codes. 


The Codes impose obligations on advertisers which mirror a lot of legislation including the Consumer Protection Regulations and the rules on comparative advertising, and much more. Suffice to say that an ambush marketer must also avoid falling foul of the CAP Code as well as any legislation. So if the ambush marketing is misleading it may be caught by the Codes and stopped by the ASA. 


The ASA publish its adjudications weekly on its website but there is no power to fine an advertiser and limited powers to prevent persistent offenders. However as of the 1st March 2011 the ASA’s remit has been extended to on line promotions including corporate websites and social media sites and coupled with that are some additional sanctions to deal with repeat offenders and those businesses which refuse to adhere to the Code.


3 Specific Event Legislation

3.1 The London 2012 Olympic and Paralympic Games Special Report


3.1.1 Introduction

This section sets out some of the issues for advertisers and agencies to be aware of when developing marketing campaigns which have some connection with the London Games. There are many restrictions, even for sponsors of the Games, and non-sponsors in particular need to be extremely careful. The Olympic Games also has a clean venue policy which means even official sponsors have limited rights. Sponsors have primary rights to advertise during commercial television breaks and on prime sites, over which LOCOG has pre-option rights, around the main areas. Non-sponsor street vending and advertising around the Olympic sites is not permitted.


Given the Olympic Games will be broadcast on the BBC broadcast advertising is also limited. So all these restrictions mean official sponsors must utilize every available opportunity to get value from their investment as official sponsors. It inevitably means they will themselves, and expect LOCOG, to vigorously clamp down on any ambush marketing, i.e. an attempt by a brand owner to associate itself with the Games without the sanction of LOCOG and without contributing to the event.


3.1.2 The Olympic Rings

The Olympic Games logo is the most protected logo in the world. It is, amongst other things registered as a trade mark in every one of the 45 categories of goods and services of the EU trade mark registry. 


The logo is also protected by two separate Acts of Parliament: the Olympic Symbol (Protection) Act 1995 (the 1995 Act) and the London Olympics Act 2005 (the 2005 Act). The trade mark rights belong to the International Olympic Committee (IOC), but are enforced in the UK by the British Olympic Association (BOA) and, from now until the end of 2012, by the London Organising Committee for the Olympic Games (LOCOG). 


The provisions of these Acts make it an offence to reproduce the symbol or to reproduce something so similar that it is “likely to create in the public mind an association with it”. What this really means is that non-sponsor advertisers should never use the Olympic rings without permission from the IOC and they should also avoid recreating or using the rings in different styles or made up of different materials, or parodying the logo. 


Official Partners and Sponsors of the Games will, however, have specific rights to use this symbol (see below).


3.1.3 The word “Olympic” and the Olympic motto 


The two Acts also give protection to the words “Olympic”, “Olympiad” and “Olympian” (and their equivalent pluralities) and to the Olympic motto (“Citius, altius, fortius”) – collectively known as “protected words”. The word “Olympiad” is also a registered European Community trade mark in every category.


It is a breach of the rights provided by the Acts to use the motto or the protected words or, again, to use a similar representation which is “likely to create in the public mind an association with it.” As with the rings, non-sponsor advertisers are therefore advised to avoid using the word “Olympic” or “Olympics” or similar in any advertising. 


There are, however, some exceptions to the rule. If, prior to the 1995 Act, a company had registered the word “Olympic” as a trade mark or if their company name incorporated the word “Olympic”, such as the Greek airline Olympic Airways, then these companies may continue to use this word in association with their products. However, such rights holders still need to avoid creating an association with the Games themselves.


Also, the words can be used in a factual context. A building development company could for instance state in an advertisement that a new housing development is “5 minutes from the Olympic park”. Again, however, advertisers need to avoid extrapolating a factual statement by suggesting there is any other association with the Games. Calling the housing development “Olympic Estates”, for example, would infringe LOCOG’s rights – see the next section below. 


3.1.4 The London Emblem and Mascots

The emblem of the London Olympic Games shown above is protected by copyright and is also a registered trade mark and cannot be used without the permission of the LOCOG. A controversial design when it was first introduced, it is now ubiquitous, and the Official Partners and Sponsors, who alone had the right to use the emblem, are sensibly adorning it across their merchandise and marketing. 


The official mascots for the Games are also protected by copyright and trade mark, and again should not be used without permission. Advertiser’s agencies should avoid using these mascots or, importantly, creating characters which closely resemble these mascots. 


3.1.5 The London Olympic Association Right (LOAR)


The 2005 Act, which was introduced after London won the right to host the 2012 Games, created a new intellectual property right: the London Olympic Association Right (LOAR). This is an exclusive right (belonging to LOCOG) preventing any entity from referring to or associating themselves with the London Games without the permission of LOCOG. Only sponsors are allowed this right to associate themselves with the Games, and even then, only with LOCOG’s permission. 


The 2005 Act sets out a list of certain words, used in some cases by themselves and in some cases in combination with other words, which would be taken into account by courts as suggestive of an association. These words include seemingly innocuous combinations such as “summer 2012” or “London 2012” and may catch some advertisers out. 

LOCOG has produced guidance notes on advertising and the rights which LOCOG has acquired under the 2005 Act
. These guidance notes provide detailed information about the Games and the associated legislation and also contain details of sponsorship opportunities. Also, helpfully, examples are given as to what type of advertisement will be acceptable under the new law and which will not. 


3.1.6 Infringements

As this note has explained, unapproved use of the emblems, symbols, mascots and protected words by non-sponsor advertisers may amount to copyright or trade mark infringement or a breach of the LOAR.


In addition, claiming that an advertiser is a sponsor when it is not would also amount to passing off, since this is an intentional attempt to confuse consumers into thinking that the advertiser is officially associated with the goodwill of the Games, when this is not the case. However, a passing off action is unlikely to be taken when LOCOG is able to claim an infringement of LOAR instead, a much easier claim to prove successfully in these circumstances. 


Furthermore, the advertising codes (CAP and BCAP Codes) prevent misleading advertising. Advertisements which suggest an association when there is not one will amount to misleading advertising. Again, however, LOCOG is likely to invoke the provisions of the LOAR to protect its rights as some tactics are not caught by either a passing off claim or a claim that they are misleading. For example, the strapline ‘the unofficial sponsor of the Games” is not passing off or misleading, quite the contrary in fact. The strapline does however imply an association and would therefore be caught by LOAR.


3.1.7 Enforcement and Sanctions

Infringement of some of the rights granted is a criminal offence. In particular, the sale or advertisement of goods which bear a controlled representation. Further, under the London Olympic Games and Paralympic Games (Advertising and Street Trading &c.)(England) Regulations which are due to come into force later this year, it will be a criminal offence to engage in advertising activity (which includes wearing advertising attire) in an ‘event zone’ during the ‘relevant period(s)’. A person guilty of an offence under these regulations will be liable either to an unlimited fine or to a fine not exceeding £20,000 depending on the nature of the contravention
. However, civil claims can also be brought and remedies include: injunctions; damages; delivery up of infringing materials and goods and/or on account of profits.

A brand should be aware of potential reputational damage of being shamed as an Olympic ambush marketer. The food chain Subway was singled out by US Olympic Committee in January 2010 as an ambush marketer for using Michael Phelps in a campaign. Subway denies wrongdoing but any company trying to create a false impression that it is an official partner of the Games or creates a false association is “cheating Olympic athletes, Olympic Games’ organisers and Olympic fans” said IOC.


3.1.8 Protecting the Sponsors

A list of official partners, sponsors and suppliers of the London Olympics can be found at the link below: 


http://www.london2012.com/about/the-people-delivering-the-games/international-and-uk-partners/index.php


The official Partners and Sponsors are entitled to use the Olympic protected words and logos (including the Olympic rings in accordance with their sponsorship agreements) including the ability to offer tickets and hospitality opportunities. Official sponsors pay very significant sums for their sponsorship, and therefore justifiably demand in return, protection from ambush marketing. 


3.1.9 Team Sponsors and Conflicting rights

There are some unexpected outcomes of these anti-ambushing provisions. It would be reasonable to presume that, say, the sponsor of the British sailing team would be entitled to state in its advertising that they are the sponsor of the sailing team for the Olympics. In fact, this is often not the case. Sponsors of individual national teams (whether British team or not) need to check what rights they have under their sponsorship agreements. An individual team (or athlete) sponsorship agreement may not grant the right to refer to or to portray the entire British team or the British team’s logo in an advertisement, and, almost certainly, it will not allow the sponsor to use the Olympic symbols or the protected words.


Another issue which frequently arises during the Olympics is the problem of conflicting rights. Many individual athletes have sponsorship arrangements with brands, often sportswear brands. Unfortunately, the IOC enforces a strict clean venue policy. Athletes will not therefore be permitted to wear sports kit or hats which carry any branding other than that of the official sports kit sponsor – in this case Adidas: in an exception to the clean venue rule, sports kit incorporating Adidas’ branding is permitted in the arenas. 


The IOC will usually prevent an athlete from wearing any item which carries their individual sponsor’s logo during the trials, the events themselves and any pre- or post-race interviews. If an athlete breaches these rules, the IOC can prevent them from participating in the Games, so the sanction is quite strict. Actions such as Linford Christie’s use of Puma contact lenses in a post-event interview in 1996 would not be permitted now. 


3.1.10 Featuring athletes

Advertisers should avoid using images of athletes or coaches without their permission. Although under UK law, in certain circumstances, there is no need to seek permission to feature individuals in advertisements (if there is no suggestion of endorsement of the advertiser’s products or services), there is a distinct possibility that using competing Olympic athletes, or even old Olympic champions, and teams may infringe the London Olympic Association Right. LOCOG is certainly likely to see it that way. 


This raises the question, which has not clearly be answered by LOCOG, as to their reaction when advertisers run one-off tactical advertisements featuring a triumphant UK athlete, particularly where the photo has been taken outside the arenas, say in the marathon or off the coast of Weymouth. LOCOG is likely to argue that this still infringes the London Olympic Association Right, but it may be regarded as a negative and curmudgeonly approach to take. 


Advertisers who may be thinking about paying an athlete to endorse the advertisers products or services should be aware that, under the rules of the competition, competing athletes are not allowed to endorse any products at all during the period of the Games, and even then subject to restrictions. If an advertiser decides that it does wish to sign up an athlete to endorse its products or services, it will only be permitted to publish those ads before or after the competition, and not at all during the Games. It is important to bear this in mind, as athletes who do appear in advertising campaigns during the period of the Games may be prevented from participating in the Games. 


The IOC rules do not, however, prevent advertisers from featuring well known former athletes who are not competing, such as Dame Kelly Holmes or Sir Steve Redgrave. It is likely that such individuals will be much in demand during this period, but advertisers should still remember that the advertisements featuring these sports stars should not cause an association to be made with the London Games: as this would infringe the London Olympic Association Right. 


3.1.11 Suppliers to the Games

Many suppliers to the Games will have been surprised to find that they too cannot refer to their involvement with the event in any promotional material. As it would be a legitimate defence to agree that a reference to supplier status is fair dealing in a commercial practice LOCOG has required all its suppliers to sign separate side agreements under which most suppliers have undertaken to make no such reference. If your business is a supplier to the Games do not forget to check what contracts were entered into and what restrictions there are regarding association with the Games.


3.1.12 Footage

The IOC owns the copyright in the footage of all previous Games, not the broadcasters. The Olympic Television Archive Bureau manages and markets the IOC’s archive. It is possible for advertisers to use the footage, but such use is only likely to be open to official sponsors and partners. 


3.2 Commonwealth Games 2014

Despite legislators of the Olympics and Paralympic Act at the time of enactment insisting that an association rights was a special restriction suitable only for the Olympics, as a clean venue event and a unique sporting spectacle, the same association right has also been enacted into UK law to protect sponsors of the 2014 Commonwealth Games to be held in Glasgow. The right is so similar to LOAR that it is not reproduced in this analysis. The relevant Act is the Glasgow Commonwealth Games Act 2008.


B United States of America

by Michael L. Novicoff – Liner Grode Stein LLP, Los Angeles

1 Intellectual Property Rights

1.1 Background to United States Trade Mark Law


The United States recognises at least four distinct functions of a trade mark: (1) it identifies and distinguishes a seller's goods; (2) it indicates that all goods bearing the mark derive from the same source; (3) it signifies that all goods bearing the mark are of the same quality; and (4) it serves as a prime instrument in the advertisement and sale of the seller's goods
. 

The federal Lanham Act defines the scope and boundaries of common law and statutory trade mark protection in the United States. Its purpose is twofold:


First, to protect the public by enabling the consumer to distinguish between competing goods and by preventing the false marking of goods so he may thus be confident that he always will get the product he asks for and wishes to receive; and second, to protect the owner of the trade mark, who has invested time, energy and money in presenting his product to the public and generating the goodwill which the trade mark signifies, from its misappropriation.
 


 This scope has been further imbedded in United States law by case law stating that "Throughout the development of trade mark law, the purpose of trade marks remained constant and limited: Identification of the manufacturer or sponsor of a good or the provider of a service. And the wrong protected against was traditionally equally limited: Preventing producers from free-riding on their rivals' marks".


1.1.1 Trade mark Infringement

In order to prevail in a trade mark infringement claim for registered marks, pursuant to the Lanham Act § 32,
 or unregistered trade marks, pursuant to the Lanham Act § 43,
 a trade mark owner must establish that:


(1)
The trade mark owner possesses a valid mark that is entitled to protection under the Lanham Act;


(2)
The defendant used the mark in commerce in connection with the sale or advertising of goods or services without the consent of the trade mark owner; and


(3)
Defendant's use of the mark is likely to cause consumer confusion as to the origin or sponsorship of the goods or services.
 


The last prong of this test – whether a use "is likely to cause confusion, or to cause mistake, or to deceive" as to source, affiliation, connection, or sponsorship of goods or services among the relevant class of customers and potential customers – forms the "keystone" of trade mark infringement under state, federal, and common law
. It has been stated that “The critical determination is ‘whether an alleged trade mark infringer's use of a mark creates a likelihood that the consuming public will be confused as to who makes what product’”
. The analysis focuses on the “reasonably prudent consumer” in the marketplace
. 


Each of the 13 federal circuit courts of appeal has developed their own list of factors to guide the "likelihood of confusion" analysis. The Second Circuit's eight foundational factors were first articulated in Polaroid Corp. v. Polarad Electronics Corp.
. The Polaroid factors require consideration of the:


1. 
strength of plaintiff's mark;


2.
degree of similarity between the two marks;


3. 
proximity of the products (or services);


4. 
likelihood that the prior owner will “bridge the gap”;


5. 
evidence of actual confusion;


6. 
defendant's good faith in adopting its mark;


7. 
quality of defendant's product (or services); and


8. 
sophistication of the buyers.


The Ninth Circuit has adopted a similar eight-factor test (the Sleekcraft factors) to determine whether there is a likelihood of confusion. The factors are: (1) strength of the mark; (2) proximity or relatedness of the goods; (3) similarity of the marks; (4) evidence of actual confusion; (5) marketing channels used; (6) type of goods and the degree of care likely to be exercised by the purchaser; (7) defendant’s intent in selecting the mark; and (8) likelihood of expansion of the product lines
. 

Each Circuit has cautioned that these factors “should not be rigidly weighed.”
. The “list of factors is not a score-card-whether a party “wins” a majority of the factors is not the point.”
. Instead, the “eight-factor test for likelihood of confusion is pliant. Some factors are much more important than others, and the relative importance of each individual factor will be case-specific.”. Indeed, “it is often possible to reach a conclusion with respect to likelihood of confusion after considering only a subset of the factors.”
 


1.1.2 Trade mark Dilution


Where use of a mark results in a weakening or reduction in the ability of a mark to clearly distinguish one source, the concept of dilution provides a separate basis for the protection of trade marks. The Trade Mark Dilution Revision Act of 2006 defines two types of dilution:


“Dilution by blurring” is association arising from the similarity between a mark or trade name and a famous mark that impairs the distinctiveness of the famous mark. 15 U.S.C. § 1125(c)(2)(B).


“Dilution by tarnishment” is association arising from the similarity between a mark or trade name and a famous mark that harms the reputation of the famous mark. 15 U.S.C. § 1125(c)(2)(C).


Unlike trade mark infringement, dilution by blurring can occur “regardless of the presence or absence of actual or likely confusion, of competition, or of actual economic injury.”
. Instead of focusing on confusion, dilution involves “the whittling away of an established trade mark's selling power and value through its unauthorised use by others upon dissimilar products.”
. “Some classic examples of blurring include ‘hypothetical anomalies as Dupont shoes, Buick aspirin tablets, Schlitz varnish, Kodak pianos, Bulova gowns, and so forth.’
 ” 


Dilution by tarnishment occurs where a defendant uses a plaintiff's mark for degrading or unwholesome services, such as adopting the name of the venerable jeweler Tiffany's for the name of a strip club.
 


1.2 Ambush Marketing and U.S. Intellectual Property Law


At first blush, it would appear that the Lanham Act would provide robust protection for trade mark owners against the actions of ambush marketers. As stated above, in drafting the Lanham Act, Congress explicitly recognised that the purpose of trade mark law is not simply to protect the consumer, but also to protect the trade mark owner from free riding interlopers. In Inwood Labs., Inv. v. Ives Labs., Inc.
, the Supreme Court characterised the twin goals of the Lanham Act as protecting the trade mark owner's "goodwill which he spent energy, time, and money to obtain" and ensuring consumers' "ability to distinguish among the goods of competing manufacturers."
 .

Additionally, most Circuits now recognise that infringement is not limited to cases in which there is a likelihood of confusion at the time of purchase (point of sale confusion). Under the initial interest confusion doctrine, a concept more applicable to ambush marketing than point of sale confusion, "the use of another's trade mark in a manner calculated to 'capture initial consumer attention, even though no sale is finally completed as a result of the confusion, may still be an infringement.'"
 

The Seventh Circuit has likened initial interest confusion to a "bait and switch," in that it "permits the competitor to 'get its foot in the door' by confusing the consumers."
. In one of the first cases to apply the doctrine, the Second Circuit found that a piano manufacturer's use of the name Grotrian-Steinweg misled customers into an initial interest in their instruments, and therefore constituted an actionable appropriation of the goodwill affiliated with the maker of the famous Steinway pianos.
. In Elvis Presley Enterprises, Inc. v. Capece
, the court, noting that "[i]nitial interest confusion gives the junior user credibility during the early stages of a transaction," found that a nightclub's use of the name Velvet Elvis constituted infringement where it induced patrons to enter based on the mistaken initial belief that the club was associated in some way with Elvis Presley. 


Based on the foregoing, it would seem that the Lanham Act would provide a vigorous defence to trade mark owners against ambush marketers, who by definition aim to exploit the goodwill, reputation, and popularity of another's protectable trade name and/or mark.


1.2.1 Trade mark

However, ambush marketing tends to fall beyond the purview of trade mark law. This is because "ambush marketing campaigns do not use third parties' marks; rather, they creatively refer to an event and use their own marks and trade name to associate themselves with it."
 

The major difficulty in using trade mark law to combat ambush marketing is in proving the requisite “likelihood of confusion.” In the above discussed multi-factor tests, "[t]he similarity of the marks is always an important factor in deciding trade mark infringement."
. Where neither the trade mark owner’s mark, nor a confusingly similar one, is being used, consumers are not likely to be confused. 


Moreover, "'confusion' means more than that the junior user's mark merely 'calls to mind' the senior user's mark."
. As explained by one court:


“The very fact of calling to mind may indicate that the mind is distinguishing, rather than being confused by, two marks …. Seeing a yellow traffic light immediately “calls to mind” the green that has gone and the red that is to come, or vice versa; that does not mean that confusion is being caused. As we are conditioned, it means exactly the opposite.”
 

In M2 Software, Inc. v. Madacy Entertainment,
, the plaintiff trade mark owner introduced evidence that a customer was "reminded of" the plaintiff's mark when she saw the defendant's advertisement. The court concluded this calling to mind of the plaintiff's mark did not provide sufficient evidence of confusion
. This threshold for establishing likelihood of confusion renders trade mark law ill suited to address ambush marketing.


Additionally, defences such as the doctrine of nominative fair use have placed limits on the scope of trade mark rights. Judge Alex Kozinski of the Ninth Circuit introduced the concept with the following explanation:


One might refer to “the two-time world champions” or “the professional basketball team from Chicago,” but it's far simpler (and more likely to be understood) to refer to the Chicago Bulls. In such cases, use of the trade mark does not imply sponsorship or endorsement of the product because the mark is used only to describe the thing, rather than to identify its source.
 

Kozinski explained: 


Such nominative use of a mark-where the only word reasonably available to describe a particular thing is pressed into service-lies outside the strictures of trade mark law: Because it does not implicate the source-identification function that is the purpose of trade mark, it does not constitute unfair competition; such use is fair because it does not imply sponsorship or endorsement by the trade mark holder.
 

Therefore, an independent auto repair shop may advertise that it repairs Volkswagens, and a television station can advertise its coverage of the "Boston Marathon" notwithstanding the objection of the holders of these respective trade marks.
 

It should be noted, though, that the test for nominative fair use is quite strict. "Where the defendant uses a trade mark to describe the plaintiff's product, rather than its own … a commercial user is entitled to a nominative fair use defence provided he meets the following three requirements: 


First, the product or service in question must be one not readily identifiable without use of the trade mark; second, only so much of the mark or marks may be used as is reasonably necessary to identify the product or service; and third, the user must do nothing that would, in conjunction with the mark, suggest sponsorship or endorsement by the trade mark holder.
 

In many, if not most instances, an ambush marketer would fail to meet the requirements necessary to invoke the nominative fair use defence. However, the very concept of fair use in trade mark law has very likely limited the willingness of mark owners to bring ambush marketing actions, since in most cases, neither the mark nor a confusingly similar one are being used. The concept of fair use underscores the fact that, with the exception of the Olympic marks, for which special legislation has been enacted (to be discussed below), trade mark rights are not simply absolute property rights.


1.2.2 Dilution

Just as with trade mark infringement, neither type of dilution is particularly well suited to address ambush marketers. This is because "[f]or blurring or tarnishment to be likely, the marks must at least be similar enough that a substantial segment of the target group of customers sees the two marks as essentially the same."
. Where the trade mark owner's mark is not used, the risk of dilution is severely limited, if not eliminated entirely.


However, in Ty Inc., Judge Posner broached the concept of a third form of dilution, to deal with "situations in which, though there is neither blurring nor tarnishment, someone is still taking a free ride on the investment of the trade mark owner in the trade mark."
. If dilution were to extend to such situations, it would undoubtedly permit trade mark owners to vigorously challenge instances of alleged ambush marketing with much greater ease.


Although free riding constitutes actionable conduct in other countries, Judge Posner acknowledged that "this rationale for anti-dilution law has not yet been articulated in or even implied by the case law." Id. As explained by the leading trade mark treatise:


The very label 'dilution' means that the gist of the U.S. federal anti-dilution law is all about looking to probable dilutive damage or injury to the plaintiff's famous mark. On the other hand, 'free riding' is not about damage to the famous mark: it looks to unjust enrichment of the defendant. That is not what U.S. law prohibits.
 

1.2.3 The Limited Case Law On Ambush Marketing


Ambush marketing is prevalent. However, due to the inherent difficulties of succeeding on an ambush marketing claim under the current legal regime, very few ambush marketing cases have been fully litigated.


One early example, however, is National Football League v. Delaware
. In 1976, the Office of the Delaware State Lottery created lottery games in which players made bets based on the outcomes of actual games played by the NFL's 28 teams. The lottery games, which had generic names such as "Scorecard" and "Touchdown," did not use the NFL name, team names, or any registered marks
. Instead, the game asked players to bet based on the names of the cities whose teams were playing (i.e., "Philadelphia v. Los Angeles" rather than "Philadelphia Eagles v. Los Angeles Rams"). Id.

The NFL brought suit, alleging among other claims, that the lottery had misappropriated the NFL's "good will," "reputation," and "popularity."
. The court explained, "It is undoubtedly true that defendants seek to profit from the popularity of NFL football. The question, however, is whether this constitutes wrongful misappropriation. I think not." Id. Although the court acknowledged that "Delaware is … making profits it would not make but for the existence of the NFL," the court explained:


I find this difficult to distinguish from the multitude of charter bus companies who generate profit from servicing those plaintiffs' fans who want go to the stadium or, indeed, the sidewalk popcorn salesman who services the crowd as it surges toward the gate. While courts have recognised that one has a right to one's own harvest, this proposition has not been construed to preclude others from profiting from demands for collateral services generated by the success of one's business venture. Id.


The court noted that "[t]o a large extent, plaintiffs' references to 'good will' and 'reputation' are simply other ways of stating their complaint that defendants are profiting from a demand plaintiffs' games have generated." Id. This, the court found, did not constitute misappropriation.


On the NFL's trade mark claim, however, the court found that notwithstanding the lottery's avoidance of the use of the NFL's marks, its use created a likelihood of confusion. The court recognised that although "defendants may truthfully tell the public what service they perform … what one may not do, however, is to advertise one's services in a manner which creates an impression in the mind of the relevant segment of the public that a connection exists between the services offered and the holder of the registered mark when no such connection exists." Although the court could not "point to any specific statement, symbol, or word usage which tends to suggest NFL sponsorship or approval," and recognized that "defendants are guilty of no affirmative statements suggesting affiliation … the fact remains that the ultimate result of their promotion of the Delaware Lottery is significant public confusion and the loss to the NFL of control of its public image."
 

However, rather than enjoin the outright use complained of, the court simply ordered the lottery to put clear and conspicuous statements on its materials disclaiming any affiliation between the lottery and the NFL. Id. Instead of providing teeth for future ambush marketing actions, commentators have credited NFL v. Delaware with establishing disclaimers as a "legal loophole" to infringement actions.


2 Advertising Regulation

In order to establish a claim for false advertising under the Lanham Act, a plaintiff must demonstrate: (1) a false statement of fact by the defendant in a commercial advertisement about its own or another's product; (2) that the statement actually deceived or has the tendency to deceive a substantial segment of its audience; (3) that the deception is material, in that it is likely to influence the purchasing decision; (4) that the defendant caused its false statement to enter interstate commerce; and (5) that the plaintiff has been or is likely to be injured as a result of the false statement, either by direct diversion of sales from itself to defendant or by a lessening of the goodwill associated with its products.
. The Lanham Act affords protection not simply for advertising that is literally false, but also for advertisements that are true in the literal sense but which have misled, confused, or deceived the consuming public.
.

False advertising claims differ in several key respects from trade mark claims under the Lanham Act. The most critical distinction (as well as the most difficult obstacle for those seeking to hold ambush marketers liable for false advertising to overcome) is the 'materiality' requirement. "[M]ateriality focuses on whether the false or misleading statement is likely to make a difference to purchasers. Thus, even when a statement is literally false or has been made with the intent to deceive, materiality must be demonstrated in order to show that the misrepresentation had some influence on consumers."
 

2.1 False Advertising and Ambush Marketing

In 1991, Mastercard obtained the exclusive right to use the 1994 World Cup trade marks on "all card-based payment and account access devices (including, without limitation, credit cards, charge cards, travel and entertainment cards, online and off-line post-of-sale debit cards, cheque guarantee cards, and cards that combine two or more of the foregoing functions."
. The following year, Sprint entered into an agreement to become the "exclusive long-distance telecommunications carrier of the 1994 World Cup," giving it the right to "use the logos and marks of the World Cup in its advertising, marketing and promotions." Id.

After Sprint issued 100,000 calling cards bearing the World Cup trade marks, Mastercard brought a false advertising claim against Spring under § 43(a) of the Lanham Act (15 U.S.C. § 1125(a)), alleging that Sprint's use of the marks created "a false impression concerning sponsorship of the World Cup mark by Mastercard." Id. at *3. At the outset, the court held that § 1125(a) grant of standing to "any person who … is likely to be damaged by … false description or representation" certainly applied to an exclusive licensee. Id. The court then held that although § 1125 "speaks only of false descriptions or representations," Mastercard's "false sponsorship" claim fell within those categories. Id. 


The court noted that "Mastercard paid a high price for its exclusivity," and that "irreparable harm ... comes from the loss of Mastercard's exclusive right to issue cards with the World Cup mark." Id. at *33. The court found that "Sprint wishes to use the World Cup marks to convey to the world the false impression that its use of the marks on calling cards is officially sanctioned by the World Cup organisation." Id. at *4. To prevent irreparable harm to Mastercard, the court enjoined Sprint's use of the World Cup marks on any card covered by Mastercard's exclusive rights. Id. at *5.


Mastercard differs from most ambush marketing cases in that here, the alleged ambush marketer used the actual trade mark, rather than simply made reference to it. For purposes of establishing a claim of false advertising, such a use was much more likely to be "material" to a potential customer's decision than one in which the ambush marketer merely alludes to the owner's mark.


3 Specific Event Legislation 

As stated above, trade marks are not absolute property rights. “The fair use defence . . . forbids a trade mark registrant to appropriate a descriptive term for his exclusive use and so prevent others from accurately describing a characteristic of their goods.” 
 


However, under the Amateur Sports Act of 1978, as amended and recodified as the Ted Stevens Olympic and Amateur Sport Act of 1998 (“OASA”), 36 U.S.C. §220501, et. seq., Congress granted the United States Olympic Committee ("USOC") the exclusive right to control the use and commercial exploitation of the Olympic marks, images, and terminology. Among the expansive list of names and marks that the Act grants the USOC the exclusive right to use are:


(1)
the name “United States Olympic Committee”; 


(2) 
the symbol of the International Olympic Committee, consisting of 5 interlocking rings, the symbol of the International Paralympic Committee, consisting of 3 TaiGeuks, or the symbol of the Pan-American Sports Organisation, consisting of a torch surrounded by concentric rings; 


(3) 
the emblem of the corporation, consisting of an escutcheon having a blue chief and vertically extending red and white bars on the base with 5 interlocking rings displayed on the chief; and 


(4) 
the words “Olympic,” “Olympiad,” “Citius Altius Fortius,” “Paralympic,” “Paralympiad,” “Pan-American,” “America Espirito Sport Fraternite,” or any combination of those words. 


The unauthorised use of any of these marks, or simulations or combinations thereof, “for the purposes of trade, to induce the sale of any goods or services, or to promote any theatrical exhibition, athletic performance, or competition,” gives rise to a civil cause of action.


In addition to the enumerated list of trade names and marks over which the USOC has exclusive control, the Act makes it actionable to use “any trade mark, trade name, sign, symbol, or insignia falsely representing association with, or authorisation by, the International Olympic Committee, the International Paralympic Committee, the Pan-American Sports Organisation, or the [USOC].” In United States Olympic Committee v. American Media, Inc.
, the USOC brought a claim against a magazine publisher not just for use of Olympic symbol and the word “Olympic,” but also for “depictions of gold, silver, and bronze medals, the Olympic torch and flame . . . and ‘stylized silhouettes’ referring to various Olympic sports.”.


In San Francisco Arts & Athletics, Inc. v. United States Olympic Committee
, the United States Supreme Court upheld a challenge to the constitutionality of the Amateur Sports Act. In that case, a nonprofit organisation promoting the “Gay Olympic Games” challenged the grant of an injunction to the USOC and ISOC under the Act. The Court justified Congress’ grant of exclusive use of the word “Olympic” to the USOC as necessary “to ensure that the USOC receives the benefit of its own efforts so that the USOC will have an incentive to continue to produce a ‘quality product,’ that, in turn, benefits the public.”
. The Court added that “in the special circumstances of the USOC, Congress has a special interest in promoting, through the activities of the USOC, the participation of amateur athletes from the United States in ‘the great four-yearly sport festival, the Olympic Games.’” Id. See also U.S. Olympic Committee v. Intelicense Corp.
, noting that the purpose of the Amateur Sports Act was to “facilitate the USOC’s ability to raise those financial resources from the private sector that are needed to fund the United States Olympic Movement,” and Stop The Olympic Prison v. United States Olympic Committee
, holding that the Act’s purpose was “to insure the market value of licences.”

The Court confirmed that “[t]he protection granted to the USOC’s use of the Olympic words and symbols differs from the normal trade mark protection in two respects: the USOC need not prove that a contested use is likely to cause confusion, and an unauthorised user of the word does not have available the normal statutory defences,” such as the doctrine of fair use. Id. at 531.


As to the justification for enjoining the proposed use in the case, the Court, implicitly invoking the doctrine of dilution, noted that “unauthorised uses, even if not confusing, nevertheless may harm the USOC by lessening the distinctiveness and thus the commercial value of the marks.”
 The Court held that “[t]here is no question that this unauthorised use could undercut the USOC’s efforts to use, and sell the right to use, the word in the future, since much of the word’s value comes from its limited use.” Id.


More recently, the USOC has successfully invoked the OASA to prevent the use of the word Olympic on everything from bakery products, O-M Bread, Inc. v. United States Olympic Committee
, to medical, janitorial, and industrial supplies. United States Olympic Committee v. Olympic Supply, Inc
.


C China

by Vivien Chan, Vivien Chan & Co., Hong Kong


In China, there are no specific laws and regulations governing ambush marketing, nor any specific definition. Generally speaking, ambush marketing is normally deterred by provisions set out in traditional intellectual property law as well as the laws and regulations enacted for the purpose of protecting certain large scale events. There is further protection for brand owners against ambush marketing from self-regulatory organizations or agencies. 


1 Intellectual Property Rights

As with most other countries, China has a number of laws and regulations to protect the intellectual property rights of brand owners. These include the Copyright Law of the People’s Republic of China (“China Copyright Law”), the Trade Mark Law of the People’s Republic of China (“China Trade Mark Law”) and the Patent Law of the People’s Republic of China (“China Patent Law”). 


1.1 Regulations for the Administration of Special Marks

Further, China has enacted specific regulations to protect particular marks. In 1996, the State Council enacted the Regulations for the Administration of Special Marks (“Special Marks Regulations”) for the purpose of protecting certain marks such as names, emblems or mascots and to promote the development of cultural, sporting, scientific and other non-profit social activities. Under the Special Marks Regulations, special marks owners may apply for their “special marks” to be recognized by the State Administration for Industry and Commerce (“AIC”). 

As compared with registration of trademarks under the China Trademark Law, the registration of special marks under the Special Marks Regulation is much faster. Normally speaking, the registration certificate will be issued within two months from the issuance of the filing receipt. However, the term of validity for special marks is shorter, i.e. four years from the date of registration. The owner of the special marks may apply for the renewal; however, the term of renewal will be decided by the AIC according to the circumstances and actual needs of the owner. 


On the basis of the practice of the Special Marks Regulations, the China State Council has enacted specific regulations to protect the rights and interests of the event holder for specific large events, such as the Regulations on the Protection of Olympic Symbols, the Regulations on the Protection of World Expo Logo Marks and the Regulations on the Protection of the Special Signs of Shenzhen 26th Summer Universiade
, which are further discussed in the below. 


1.2 Anti-Unfair Competition Law


The Anti-Unfair Competition Law of the People's Republic of China (“AUCL”) protects intellectual property rights which do not fall into the protection under the China Trademark Law or the China Copyright Law. Under AUCL, "unfair competition" refers to activities by operators which damage the legal rights and interests of other operators, which disturbs the order of social economy and violate the provisions of AUCL
.

Article 5 of AUCL prohibits operators from conducting the following acts:- 


to pass off others' registered trademark; 

to use specific or similar name or packaging of a famous product, which causes confusion to consumers; 

to use without authorization the name of another entity or individual, which causes confusion to consumers; 

to pretend a bear a certificate of attestation, mark of fame and high qualification, or to feign the certificate of place of production, so as to cause misunderstanding. 

Despite this, it is arguable whether ambush marketing activities can be deemed as unfair competition action. Although the AUCL is applicable to competitors, it is arguable that all of the ambush marketers are the competitors of the sponsors. Currently, China has not issued the uniform interpretation on the competitors. For ambush marketers, the purpose of ambush marketing is to attract the attention onto themselves. Thus, they may not necessarily pass off the registered trademarks of others; or use the names, packages and etc. 


If the ambush marketing does not fall into the abovementioned definition of “unfair competition”, the claimant may also resort to the general principles of AUCL to combat ambush marketing. Article 2 of the AUCL provides that business practices shall comply with principles of “voluntariness, equality, impartiality, honesty and good faith”, and also adhere to public commercial morales in their business transactions. In practice, the difficulty is that whether possible ambush marketing practices are “unfair” is difficult to assess; and some judges refuse to directly to rely on the general principles to render judgements. 

In practice, even where there is infringement that constitutes ambush marketing activity that breaches the AUCL, it is somewhat difficult for sponsors to take legal action against it, as the AUCL does not specifically provide for interim injunctions. A plaintiff must wait until a judgment has passed, before he is able to request the defendant to the stop the infringement. In an ambush marketing scenario, an event may be over by the time a judgment can be enforced. Furthermore, to claim the damages, the claimant has the burden to adduce evidence to prove how much profit the defendant has obtained from the infringement or how much losses have suffered by the claimant, which is not easy for the claimant, especially in consideration that China has the discovery procedures. 


2 Advertising Regulation 


The Advertising Law regulates the advertising conduct of the advertiser, the advertising agents and publishers. The enforcement authority of Advertising Law is the AIC and its local counterparts.


Under Article 4 of the Advertising Law, an advertisement shall not contain any false and misleading information, and may not misguide consumers. Technically, if advertisements used in ambush marketing deceives or misleads consumers, the ambush marketer may be subject to penalties and civil liabilities. Further, Article 21 of the Advertising Law provides that an advertiser, advertising agents and publishers are not permitted to engage in unfair competition of any form in their advertising activities. However, the Adveristing Law does not define “unfair competition” and does not impose administrative liability for non-compliance with this provision. 

In practice, it is also very difficult for the sponsors to rely on the Advertising Law to stop ambush marketing.

As for outdoor advertisement put on the roads or the building, these are subject to the local government approval. In large scale events, the approval authority is in the control of the event holder, which means that it is not easy for the non-sponsors to put on the ambush marketing advertisement. It was reported in the 2008 Olympic Bidding Report
 that the Beijing Organising Committee of the Olympic Games (“BOCOG”) assumed advertising control over all competition venues and air space above in order to ensure no advertisement appeared, as required by the IOC.


3 Specific Event Legislation 


China has issued various regulations in advance of specific events, such as the Olympic Games 2008 and the World Expo 2010 which address the protection of particular symbols and also address the issue of ambush marketing. The rights of sponsors of specific events can also be protected by the sponsorship agreements between the sponsor and the event holder and the express rights granted to the sponsors therein. 


3.1 The Olympic Games 2008 


The State Council enacted Regulations on the Protection of Olympic Symbols (the “Olympic Regulations”) to protect intellectual property rights under the Olympic Charter signed by the BOCOG. Under the Olympic Regulation, the following symbols are considered “Olympic Symbols” and will be protected:

1.
The Olympic five-ring symbol, the Olympic flag, the Olympic motto, the Olympic mark and Olympic song of the International Olympic Committee; 


2. 
The exclusive names such as “Olympic”, “Olympia”, “Olympic Games” and the abbreviations thereof;


3. 
The name, mark and symbol of the China Olympic Committee; 


4.
The name, mark and symbol of the Bidding Committee of Beijing 2008 Olympic Games; 


5. 
The name and mark of the Organizing Committee of the 29th Olympic Games, the mascot, game song and slogans of the 29th Olympic Games, the “Beijing 2008”, the 29th Olympic Games and the abbreviation thereof; and 

6. 
The other symbols related to the 29th Olympic Games as provided for by the Olympic Charter and the Contract of the Host City of the 29th Olympic Games.


The Olympic Symbols will be granted exclusive rights of use by the Olympic Regulations, without the requirement for the registration with China Trademark Office (“CTMO”). Under Article 7 of the Olympic Regulations, the right owners of the Olympic symbols are only required to have the Olympic symbols filed or recorded with the AIC, who will make the public announcements. For this purpose, the AIC has enacted the Recordal and Administrative Measures for Olympic Symbols, under which the Olympic Symbols holder may directly have the trademarks recorded with CTMO. 


To combat unauthorised use of Olympic symbols, Article 4 of the Olympic Regulations provides that “without the license of the right holders of Olympic symbols, no person may use the Olympic symbols for commercial purpose (including potential commercial purpose)”. The definition of “commercial purpose” is drafted broadly, and suggests that it is targeted towards ambush marketing. Specifically, Article 5, Item 6 of the Olympic Regulations provides that “commercial purpose” includes use of Olympic symbols for profit through other acts that may lead others to believe that there are sponsorship or other relations between the rightful owners of the Olympic symbols and the user.

To resort Article 5 to combat ambush marketing, it is required that the following three factors be satisfied: (i) the purpose of the activity is to obtain profit; (ii) the activity has actually used Olympic symbols; and (iii) such activity has caused confusion to others. This is intended to make it difficult for advertisers to create a false or unauthorized association with the Olympics Games. However, in practice, most of the ambush marketers do not directly use the Olympic Symbols, and thus Article 5 may not be not effective protection against ambush marketing. Furthermore, the claimant has the burden to adduce evidence to prove the confusion that others believe that there are sponsoring or other supportive relations between the rightful owners of the Olympic symbols and the user. 


Apart from the legislative and juridictional action taken by China governement againt ambush marketing, the Olympic Organising Committee and the self-regulatory agencies have taken some action. In 2006, Mengniu has taken the “Mengniu Inter-City” marketing advertisement in which the slogan “The Olympics of Ordinary Persons” was used. Against this advertisement, the Olympic Organising Committee has issued the letter to stop such ambush marketing activities. 


The China Advertising Association also issued an official “Anti-Ambush Advertising Initiative.” This initiative urged advertising companies and practitioners to support business ethics, not to engage in any commercial activity that could mislead the public, not to provide, or create ambush marketing concepts or advertisements or play “edge ball” with marketing activities of official Olympic sponsors. 


3.2 The World Expo 2010 


The Regulation on the Protection of World Expo Symbols (“World Expo Symbols Regulations”) contains provisions similar to the Olympic Regulations. Under the World Expo Symbols Regulations, the following marks are protected (“World Expo Logo Marks”): 

1. 
The names, logos or other marks of the bidder for World Expo 2010, Shanghai China;

2. 
The name, logos or other marks of the organizer of World Expo 2010, Shanghai China; 

3.
The names, logos, flags, mascots, expo songs, subject terms, slogans of World Expo 2010, Shanghai China; 

4.
The flag of the Bureau of International Expositions.

Following the example of Olympic Symbols Regulations, the World Expo Symbols Regulations also empowers the holder of the World Expo Logo Marks the exclusive right after the recordal has been made with the CTMO.


Article 4 of World Expo Symbols Regulations provides that “without the license of the right holders of the World Expo symbols, no person may use the World Expo symbols for commercial purposes (including potential commercial purposes)”. The definition of the “commercial purposes” includes “any other act that may cause others to believe that the actor and the right holder of the World Expo symbols have a license relationship”. However, Article 4 may be of little use against ambush marketing. As discussed before, few ambush marketers will directly use the symbols of the event holders without the license, if so used; it is highly likely it has infringed the trademark or other right of the event holder or the sponsors. 


D Germany

by Fabian Reinholz, HÄRTING Rechtsanwälte, Berlin

1 Intellectual Property rights

Ambush marketing made its first appearance on the German legal scene more than 10 years ago. A manufacturer of sporting goods put footballs on sale branded ‘EURO 2000’ quite purposely tying them in to the European Football Championships in Belgium and the Netherlands. UEFA, as event holder and owner of the trade marks thereto, sued the manufacturer for unauthorised use of their trade marks. The Federal Court of Justice (BGH), Germany’s highest civil court did not find that an infringement of the trade mark concerned had occurred
. The term ‘EURO 2000’ could in any event only be protected to a very limited extent and as the lettering on the footballs was not identical to that used in the trade marks, there was no chance of any confusion with the UEFA trade marks. 


Trade mark law only protects the event holder from direct ambush marketing attacks, in which the advertiser uses the registered trade mark of the event holder or those of sponsors of the event. Trade mark law does, however, have its weak points, particularly if the name of an event cannot be protected at all. This is the case where the name contains no obvious reference to the event holder and is simply the term of a particular tournament. Then the name is not capable of serving the essential trade mark function of distinguishing the products or services of a business from the products or services of other businesses, and therefore cannot be afforded any legal protection. In Germany, this led to the BGH refusing to recognise as a trade mark titles such as ‘WM 2006’ (World Cup 2006) and ‘Fussball WM 2006’ (Football World Cup 2006) and in fact striking them from the national trade mark register
. Confectioner Ferrero set the deletion process in motion following numerous trade mark infringement proceedings initiated by FIFA. FIFA sued on the basis that Ferrero issues collectible stickers to tie in with all European and World football championships showing pictures of the German national team and referring to the name of the competition (e.g. ‘WM 2006’, ‘EURO 2008’). 


There is, therefore, no risk of trade mark infringement to use such terms in advertising and the same applies to sporting symbols such as trophies. The German Football League (DFL) registered the bowl that is awarded to the Bundesliga champion at the end of the season as a figurative trade mark and sued an insurance company that used a version of it in their advertising. The Higher Regional Court in Munich (OLG) found that the image could not satisfactorily be protected as it is recognised by the general public exclusively as the symbol of the championship but not as having any specific reference to the league organisation and therefore is not capable of identifying the commercial source or origin of products or services
. The case was dismissed.

2 Advertising Regulation

German law does not recognise the term “Advertising Rights”. The term can refer to whether or not specific advertising measures are permissible in public places. It can also refer to whether or not advertising can be prohibited at an event location through application of the event holder’s domiciliary rights. Sporting associations have also tried to achieve advertising monopolies through the application of competition law.


2.1.1 Public Law

An event holder has recourse only to a very few legal possibilities to prevent marketing outside the event location. Domiciliary rights do not apply. If the marketing takes place in public places, he is reliant on the assistance of the local authorities. Advertising on public roads and streets has an impact on common use and requires specific permits in Germany. This also applies to permanent advertising that uses stands, vehicles or signs – where these are intended to be placed in the vicinity of the event location, special use permits must be obtained from the road traffic authorities. The authorities decide each case on individual merit. During the course of the 2006 Football World Cup, FIFA organised so called ‘controlled clean areas’ – advertising-free zones – around the stadia, in conjunction with the host cities. In this way, it was hoped that the World Cup games could be kept free from advertising by non-sponsors. In such cases, the authorities can refuse to issue special use permits due to the existence of the legally-binding arrangement of the host-cities with the event holders
. The legality of such decisions is controversial
 but they certainly worked for the 2006 World Cup and deterred many advertisers.


Mobile advertising e.g. flyers, giveaways or roaming sandwich boards is much easier to control. Special use permits are only withheld if they cause disruption to vehicular or pedestrian traffic. The Berlin authorities operate on the basis that permits are not necessary for the distribution of flyers but are required for vendors’ trays.


Public law does not apply if advertising is placed on private property. Advertising hoardings placed on private property may require planning permission, but the authorities have no discretion in this instance; they must permit the erection of the hoarding as long as the building regulations have been adhered to. For instance, an advertising hoarding may not achieve a permit on the basis that it ‘disfigures’ the building but not on the basis that the advertiser is no official sponsor of the event taking place in the immediate vicinity.


2.1.2 Domiciliary Rights

Domiciliary law only offers a limited solution for the lack of specific event organisation legislation. It merely provides the basis for the event holder to prohibit third parties from activities such as making recordings or carrying out marketing campaigns on the site of the event itself. This is possible in that the owner of the domiciliary rights is free to choose who to admit to the location. The right to carry out marketing activities does not, in this instance, constitute a transfer of rights but rather permitting activities that the event holder would be at liberty to forbid on the basis of his domiciliary rights
. By extension, the event holder may prevent advertising on his premises; these rights only apply as far as the boundary of the premises. Where the location is publicly accessible, e.g. a marathon course or the Love Parade, the event holder has the problem of defining the protected event area. The event space should therefore be clearly delineated, set out in the special use permit (see ‘Public Law’ above) and defined as for the sole use for advertising purposes by the event holder. In this way, the event holder can forbid all advertising by third parties on the event premises
.


Domiciliary rights do not provide automatic protection against ambush marketing. Obvious marketing activities such as those organised by Bavaria (see 3. below) can be prevented by denying access to the location but the event holder must inform visitors of this possibility e.g. in the terms and conditions, before they purchase tickets as the purchase of a ticket entitles one to access. The clause must be so formulated that the purchaser of the ticket is left in no doubt about what is not permitted. A general ban on advertising would be of as little use as a non-specific and far too wide-reaching ban on the wearing of clothes featuring the logos of non-sponsors. Clauses that stipulate such contractual bans are invalid; visitors could not have to be turned away for wearing t-shirts carrying the Nike ‘Swoosh’.


2.1.3 Competition Law

Sporting events holders are placing their hope in competition law in the battle against ambush marketing but not even the German law against unfair competition (UWG) can protect event holders. The BGH recently made this clear in their ruling on the case brought by FIFA, who argued that using the logos ‘2006’ and ‘WM 2010’ constituted unfairly benefitting from FIFA’s achievements and interfered with FIFA’s marketing of these events
. Germany’s UWG sets out strict requirements in such cases. First of all, the performance of the event holder must be copied by someone. But the organisational work of an event holder cannot be copied. In the same way, the publication of videos of football games on internet portals does not constitute unfair imitation of the performance of the association responsible for organising the game – the BGH says
. Nor does hanging a poster showing an athlete on a building in the centre of the host city during the course of the Olympic Games constitute imitation of the activities of the IOC. Even if that were the case, the UWG also requires that the reputation of the event is misused or that the public is misled. This could be the case, where the advertiser explicitly claims to be a sponsor of the event or uses the logos of the event holder or its sponsors. In order to prove misuse of reputation or misleading the public, it is not enough simply to refer to the temporal or spatial connection to the event – this would only serve to evoke connotation to the event
. 

Ambush marketing does not automatically constitute anti-competitive interference. If someone complains unfair competition is being interfered by a competitor, it is not enough to show that the event holder has been hampered in his efforts to advertise the event by the activities of a third party. This is the very nature of competition, that advertising is always an attempt to inhibit competitors. An interference in terms of competition law is only committed if the main aim of the marketing activity is to prevent a competitor from carrying out his own activities either in part or in full. This would be the case if baseball caps bearing the logo of a sports article manufacturer were handed out en masse to spectators in front of the stadium such that the advertisements of the actual sponsor were made more or less invisible
.


If competitors advertise in and around major events German legislation will still be cautious to grant claims to the event holder based on unfair competition unless the competitor does not act in a specific unfair manner in order to cause confusion about his relationship to the event holder or to exploit the reputation of the event or to intentionally obstruct the event holder in his marketing activities.


3 Specific Event Legislation

Nowhere in Germany is there a definition of what actually constitutes ambush marketing, although the concept of what ambush marketing is, is no different from in any other country. A distinction is made between direct and indirect ambush marketing and this seems to depend on how obvious the link is between the advertiser and the event concerned. Direct ambush marketing is therefore, where an advertiser makes deceptive claims to be an official sponsor of a major event. This is usually achieved through the use of protected marks and symbols (see A. above).


Indirect ambush marketing is characterised by the creativity employed by advertisers in order to get as close to the legal boundaries (trade mark law, advertising law, domiciliary law and public law) without actually crossing them. It is typified by marketing campaigns that take place either at or in the vicinity of the location and at around the same time as the major event with which they wish to be connected and in such a manner as to draw attention away from the actual event but instead to the advertiser’s campaign
. One prime example of this is the marketing campaign carried out during the 2006 World Cup by the Dutch brewer Bavaria. They kitted out large numbers of Dutch football fans with orange coloured Lederhosen in order to get their brand in to the stadium. The plan threatened to backfire at the stadium in Leipzig, when the Dutch fans were given the choice of removing the trousers or going home. FIFA, however, only succeeded in giving more media attention to the marketing campaign; had the fans been admitted to the stadium, no-one would have been any the wiser.


There is no such thing as legal protection for event holders in Germany; merely copyright law provides protection against the unfair recording, distribution, reproduction and public broadcasting of artistic performances for the organiser of a particular concert (§ 81 UrhG). These provisions, however, do not apply to sporting events. It is unquestioned in Germany – and has recently been clearly confirmed in a judgement of the European Court of Justice (ECJ) in the well known “Karen Murphy” case
 – that sporting performances do not benefit from copyright protection and that athletes are no performing artists, not even if their names are Lionel Messi, Xavi or Cristiano Ronaldo
. There are also no grounds to apply the provisions of § 81 UrhG to any type of event other than a concert; it is true that the concert organiser’s input – organisational and financial – are thus protected, but the first intention of this law was to secure immediate protection for the comprehensive use of the artistic performance by awarding these also to the concert organiser. In any case Copyright law does not really afford any protection to an event holder against marketing campaigns arranged to coincide with his event. Thus, it does not surprise that again, the European Court of Justice has stifled efforts of Sporting Associations to claim a database copyright on football fixture lists based on Article 3 of the Directive 96/9/EC of the European Parliament and of the Council on the legal protection of databases
. And, as a result, there are demands for legal measures to be taken to protect the rights of event holders in order to close the gaps
. 


The International Olympic Committee (IOC), organisers of the Olympic Games, recognised a while ago that trade mark law does not guarantee proper protection to the terms “Olympiad”, “Olympics” or the Olympic rings
. As a result of this situation, when the City of Leipzig applied to hold the Olympic Games of 2012, the IOC demanded a law limiting marketing use of the term ‘Olympic’ to the IOC. The ‘Olympiaschutzgesetz’
 was thus created in order to protect the use of the Olympic designations, thereby affording the IOC a questionable monopoly on a clearly non-protectable symbol that remains in force today.


The only known legal dispute regarding the Olympic protection law involved the IOC suing the cigarette manufacturer ‘Lucky Strike’ on the basis of one of their advertising campaigns. The County Court in Darmstadt rejected the complaint. The case was based on a poster produced by the advertiser that referred to the 2004 Olympics in Athens stating “the Rings are already in Athens”. The court did not find that the Olympic symbol had been misused simply that reference had been made to the Games. The Olympic protection law does not prohibit making reference.


E Italy

by Lucia Ragaglini, Nunziante Magrone, Milan


1 Intellectual Property Rights

Under the Italian law, the first legislative instrument able to counteract the phenomenon of ambush marketing is represented by the rules laid down on intellectual property rights, in particular, by the “Industrial Property Code”, lastly reformed by the Legislative Decree of February 10, 2005 No. 30 (“CPI”).


Such rules ensure, inter alia, that the trade mark owner has the exclusive right to exploit its trade mark and prevent third parties from using identical or similar signs which might cause confusion between the products. However, in the CPI there are no specific rules on ambush marketing. As a consequence, in order to obtain protection, the trade mark owners need to turn to intellectual property regulation. 


Accordingly, to ensure protection of trade marks, the event holders should proceed with the systematic registration of all the trade marks relating to the event, such as the name, the official symbol, the mascot, and so on. The same applies to the sponsors whose brand is often highly recognisable. Nevertheless, intellectual property law appears inadequate to provide a complete protection against the attacks of ambush marketing. 

Reference should be made to signs and symbols frequently related to large sports events such as the sports ball itself or the name of the city hosting the event. These typically lack the so called “distinctiveness capacity” required under the CPI to obtain the registration of the mark. In this case the protection in intellectual property law would not apply and the mark would be free to be used by anyone.


In the Italian legal system, the brand is protected not because it has a value in itself, but because it allows the entrepreneur to distinguish its goods and products from those of competitors, representing an expression and a tool of business activity.


The possibility to rely on the provisions in intellectual property regulations is further limited by the length of the registration procedures, both at national and European level. These restrict and weigh down the entrepreneurial autonomy of the interested subjects which are, then, obliged to predict much in advance their practices and business strategies.


It should be added that the registration of a trade mark requires that the definition of the products or services falls intone of the categories identified in the “Nice Classification” 
. However, the Nice Classification, containing a list of classes of goods and services for which is possible to apply for mark registration, does not seem to be appropriate in order to adequately protect the various needs of the event holders, forcing them, as a preventive measure, to register each mark in as many of the classes provided as possible, causing a significant increase of costs.


The aim of the brand owners is to be able to obtain an injunction from the competent authorities in order to prevent the further use of the mark and to claim damages from the ambush marketer. It should be noted, that often in ambush marketing campaigns the logo or mark is not actually used, meaning that there is no infringement under IP regulation and no injunction can be sought. 


However, there is case law that indicates that this position has been altered. A recent ruling of the Court of Milan seems to extend the effects of the regulation protecting the trade mark, recognising the existence of an illicit practice, so-called "unlawful communication". Such illicit practice occurs every time a commercial activity even just evokes a sporting event that involves signs exclusively licensed
.


2 Advertising Regulation 


The Italian law lacks a homogeneous legal framework on advertisement. Presently it is regulated to the extent that it is considered “misleading” or whether it falls within so-called “unfair trade practices”
 Even with regard to such provisions, no explicit reference is made to possible disputes arising from ambush marketing practices.


Generally, the aim of the ambusher is the exploitation of a major event (particularly sporting events) without paying sponsorship fees in order to be present in the market and to take an unfair advantage from the visibility of the event for its exclusive convenience. This action may be to the subsequent detriment of official sponsors. 


The rules concerning misleading advertising will certainly apply when the trade mark or the name of the ambush marketer is associated with a major event in a manner that consists of a misleading message towards a consumer.


Such a message could create an apparent commercial connection between the ambusher and the major event, or could create significant distorting effects on the market and on the competitive balance.


The law ensures protection when there is damage caused to a third company, nevertheless such element is not always easily recognisable.


Consider, for example, the exploitation by the ambusher of the popularity of a sports event, rather than of an official sponsor. In this case it is not possible to quantify (if any) the amount of damage caused to the licensees. The same applies in the case when the official sponsor’s image is not directly denigrated, or when there is no risk of customer confusion.


In the context of the unfair commercial practices and misleading advertising, the responsibility of ensuring an adequate protection is on the Antitrust Authority “Garante per la Concorrenza e per il Mercato” which, in case of infringement, has the right to take action to counteract the detrimental behaviour and to fine the ambusher.


3 Specific Event Legislation 


In recent years, the solution adopted by most countries hosting an event of international relevance has been to implement appropriate legislative measures in order to protect official sponsors from possible acts of ambush marketing by competitors.


This is what also occurred in Italy during the Winter Games of Turin 2006 with the enactment of Law No. 167, August 17, 2005 entitled “Measures for the Protection of the Olympic symbol with regard to the Winter Games” (“Law 167/2005”), the validity of which was limited to the duration of the event.


Such measures have been considered very effective because, on one side, they provide legal protection to symbols that otherwise, according to the rules governing trade marks, would not be protected (since, as abovementioned, they do not have a distinctive character) and, on the other side, they expand the range of coverage of trade marks that could be registered, going beyond the principle of speciality.


In particular, Law 167/2005 reserved the use of the Olympic symbol exclusively to the Italian National Olympic Committee (CONI), to the Organising Committee for the 20th Winter Games – Turin 2006 (TOROC), to the Executive Agency of the 20th Winter Games – Turin 2006 and to persons specifically authorised in writing by contracts approved by the International Olympic Committee (IOC).


The Law 167/2005, moreover, explicitly banned all those parasitical marketing activities, regarded as parallel activities to those carried out by economic or non-economic entities authorised by the event holders in order to achieve profits. The violation of the abovementioned bans were punished with an administrative sanction from a minimum of € 1.000 to a maximum of € 100.000.


This sanction could be imposed ex officio (therefore automatically, without notice from TOROC or other third parties) by the competent authorities listed in the Law 167/2005 and could also include the administrative seizure of goods or the removal of advertising communications. The administrative sanctions turned out to have great impact and acted as a valid deterrent to the practice of ambush marketing.


3.1 A view on Ambush Marketing in Italy 


Lastly, it is worth mentioning the provisions relating to unfair competition stated by Articles 2598-2601 of the Italian Civil Code and the potential application of the Italian criminal law for offences related to the practices of ambush marketing. With reference to unfair competition regulation, the protection provided by such provision appears, prima facie, wider than those referring to the industrial property as well as to those relating to unfair trade practices mentioned above.


Indeed article 2598 of the Italian Civil Code grants protection not only in case of use of signs likely to create confusion or of imitation of a competitor’s products, but also in case where the subject acts “not in accordance with principles of professional fairness and in a manner able to damage third companies”.


Consequentially, all actions carried out by ambushers may be qualified as contrary to the “principles of professional fairness” and then hypothetically sanctioned as committed in violation of such provision. Therefore, the abusive exploitation of the Olympic symbol to the detriment of the licensees of the trade mark or of other sponsors, will certainly be sanctioned. This is due to the abusive practice, which in addition to being contrary to principles of professional fairness, produces damage by reducing the quality and economic value of the rights acquired in merchandising and sponsorship contracts.


Nevertheless, these sanctions would provide protection only by means of a court case, while it is quite clear that, to successfully fight ambush marketing practices, immediately enforceable instruments should be made available. This would provide for better protection of the injured party than compensation (if available) granted at the end of a court case after a significant period of time.


Finally, it has to be mentioned the potential application of the provisions concerning the Italian Criminal Law to offenses related to the practices of ambush marketing. 


Even in this case, the ambush marketing is not expressly considered by any incriminating circumstances and it could not implicitly fall within any of the offenses ruled by our legal system.


In fact, it is difficult to link such competition practices with the offences provided by the Italian Criminal Code even to those relating to counterfeiting or illegal competition that requires to be punished the presence of threat and violence
 Moreover, the private nature of the legal constraints that binds sponsors and event holders, seems not to well-match the criminal protection, unless such parasitic behaviours do not result in social acts of particular significance, since it offends a merely contractual interest of two or more subjects and it is not meant for the common good.


In conclusion, it must be highlighted the great difficulty to ascribe the issues arising from the practices of ambush marketing within the legal disciplines mentioned above, because of the particular heterogeneity of the relative conducts, which hardly suits a specific area of law. Moreover, the inadequacy of the available legal instruments compared to the continuous evolution of the phenomenology of the ambush marketing limits the ability to ensure to the damaged subjects a specific legal protection against such detrimental practices. Therefore even under our legal system, it would be suggestible to adopt more effective measure to specifically counteract this damaging practice.


F Sweden

by Frederik Roos, Setterwalls, Gothenburg 


1 Intellectual Property Rights

Brand owners and advertisers may in large parts of the world rely on the laws of copyright and trade mark for protection and this also applies in Sweden. From having been developed mainly through a Nordic cooperation the Swedish IP laws are now also harmonised with the EU regulations. 


In addition to the IP provisions regarding registered rights, the Swedish Trade Mark Act also provides protection for unregistered trade marks if they may be considered to be well established as a symbol for the goods supplied under the trade mark within a significant part of the circuit to which it is addressed. This is often of importance if the event has failed to register its name as a trade mark or not been able to register it due to e.g. the event name being non-descriptive.


2 Advertising Regulation

2.1 The Swedish Marketing Act

The Swedish Marketing Act of 2008 is, together with the Name and Images in Commercials Act, the main regulation in the field of marketing in Sweden and the most important regulation for ambush marketers to adhere to. The Marketing Act is harmonised with the EU directive adopted in 2005 on unfair commercial practices (2005/29/EG) and applies to the marketing of goods, services, real estate, jobs and other utilities, such as equities and credit.


The Marketing Act includes regulation on comparative advertising which is relevant for ambush marketing. In order not to be impermissible, comparative advertising must not take unfair advantage of the reputation associated with another trader on the market. To take unfair advantage of a trader’s reputation means that the marketer is free-riding on a well known brand and its reputation by making unauthorised associations with the trader’s activities, products, trade marks or other symbols, characters or concepts. This is true even if it cannot be considered misleading and does not use a competitor’s trade mark per se. The Swedish Market Court has showed an increasing willingness to ban the exploitation of other trader’s reputation and goodwill.


Anyone who violates the Marketing Act may be prohibited from continuing with his marketing by interim judgments. Breaching the Marketing Act may result in a so called market disruption charge of not less than five thousand Swedish kronor and not more than five million. This fee goes to the State.


The Marketing Act also contains a general rule that states that all advertising must follow good marketing practices. It has been argued in the Swedish legal community that this general rule should also apply in cases of ambush and guerilla marketing if the other explicit provisions in Trade Mark Act or Marketing Act are not applicable, especially if the marketing uses illegal or publically unacceptable tactics such as littering and generally may be considered as unfair in relation to other traders on the market, e.g. sponsors or event holders.


3 Specific Event Legislation

There is no special legislation protecting brand owners, sponsors and advertisers against ambush marketing in Sweden. The general legislation on intellectual property protection does however provide a legal base for rights holders to take action against ambush marketers e.g. in case of association with the event holder’s or another sponsors trade mark rights. The Swedish Marketing Act also provides the possibility to act where the Trade Mark Act is not applicable, but where the ambush marketer is indirectly taking unfair advantage of the event’s goodwill and reputation, see further above. The Swedish legislation and court system does also provide a possibility to obtain immediate interim judgments in order to effectively stop an on going ambush marketing campaign.


In cases where ambush marketing has been conducted through “guerilla marketing” tactics we also often see that Swedish authorities act – on their own initiative or following a complaint by a competitor – in order to stop the marketing using a legal base other than IP and advertising laws. Examples are where marketing campaigns may be considered as littering and we have also seen the Swedish Transport Administration act when advertisers put up their own signs and posters or put adhesive stickers on street signs leading the way to event locations.


G Switzerland

by Lukas Bühlmann, Bühlmann Attorneys at Law Ltd., Zurich


1 Intellectual Property Rights

Ambush marketing is a marketing strategy, in which the advertiser is linking his product or service with a major event, usually a major sports event such as a World Cup or the Olympics, without being an official sponsor or partner of the organiser. During the 1994 Winter Olympics in Lillehammer, American Express launched an advertising campaign which stated: 


“If you’re travelling to Lillehammer, you’ll need a passport, but you don’t need a Visa”. 


Visa was the official sponsor of the event and claiming that American Express was not accepted as credit card at the Olympic Village. Marketing strategies like the one of American Express can be seen as a creative form of advertising, but at the same time, ambush marketing can undermine an event’s integrity as well as its ability to attract future sponsors and thus threatening the feasibility of such public events.


1.1 Ambush Marketing – Attempt of a Definition


There is no exact legal definition for “ambush marketing”. Swiss legal doctrine also refers to it as “Schmarotzer-“(parasite) or “Trittbrettfahrer-“(free rider) marketing. However, ambush marketing can generally be understood as every example of unauthorised behaviour of a company, trying to evoke an association with an event in order to benefit economically, without making any financial contribution.


1.2 Intellectual Property Law


An association with an event can be established by using its logo, mascot or emblem. In general, these signs are either registered as a trade mark and/or considered as a “creation of the mind that possesses an individual nature” and is therefore protected by Swiss Trade Mark Law (art. 1 MSG
) or Swiss Copyright Law (art. 2 URG
). This gives the author or owner of the trade mark the exclusive right to decide whether, when and how his trade mark or work is to be used (art. 13 MSG, art. 10 URG). Both Swiss trade mark and copyright law provide effective measures to protect event holders against any unauthorised use of a protected work or a registered trade mark. In most cases, however, advertisers do not use protected work or trade marks but are very creative in establishing a link with a prominent event by using subtle ways rather than committing obvious trade mark or copyright infringements. 


A popular way is to merely use the name of an event in order to attract increased attention for a product or service. In many cases, event names cannot be protected against unauthorised use through registration in the Swiss Trade Mark Registry. According to Swiss Trade Mark Law, titles or names such as EURO 2008, WM 2006, Swiss Cycling Championship etc. regularly belong to the public domain and cannot be registered as a protected trade mark.
 This is because they are merely descriptive and not capable of distinguishing the products or services of the event holder from the products or services of others. Here the interest of the common use outweighs the interest of the event holder’s exclusive right.


Figurative marks do not usually cause problems for registration and protection. However, event names with no special design are regularly excluded from registration. 


Nevertheless, the UEFA has registered different event names such as “EURO 2008” as a Swiss trade mark.
 Successful protection against unauthorised use of this trade mark will mainly depend on whether it is seen as a simple description of an event, or whether it also represents the event holder. For services and products directly connected to the event itself, Swiss legal doctrine agrees on the descriptive nature of such event names with the result that the event holder cannot claim any exclusive right with regard to such products and services.
 For such products related to the actual event, it is very unlikely that the registration of brands like “EURO 2008” would be upheld if legally challenged. For products and services unrelated to the actual event on the other hand, the event name could be seen as an indication of the merchandiser, for example UEFA, and the event name has a function of distinction. Therefore, the UEFA or merchandiser should have the possibility to register it for products and services which are unrelated to the actual event. 


Famous event names such as “EURO 2008” could be considered well known (“famous”) trade marks in Switzerland according to Article 15 of the Trade Mark Act and therefore enjoy extended protection without being registered. In this case the event holder could claim an exclusive right for the registered mark and prohibit others from using the trade mark for any type of goods or services if such use jeopardises the distinctiveness of the trade mark or exploits or damages its reputation. This protection is considerably broader than for an ordinary trade mark in so far as it is not necessary to rely on the intentional exploitation of reputation of the event in order to prevent the exploitation, as would be requested by the law against unfair competition (see hereafter).
 Apart from being well known, in order to qualify as a well-known trade mark, the respective sign has to be unique.
 In the case of abbreviations like EURO, EM
 and WM
 it is difficult to see the required uniqueness, because the UEFA or the FIFA are not the only associations that are organising European championships. Therefore, it can be concluded that in general, event names which are only descriptive cannot be registered and cannot be protected by Swiss Trade Mark Law.


Even if an event name could be registered as a legally effective trade mark, and except for well-known trade marks, protection would be restricted to the classes of goods and services for which the owner has requested trade mark protection. Furthermore, a third party’s use of a trade mark similar to the registered one has to create a risk of confusion as to the owners of the two signs. 


As far as a trade mark is used to clearly describe the original product or service of the owner of the trade mark, there is usually no infringement of Swiss trade mark law because there is no risk of confusion. However, the legal use of a protected brand of a third party in advertisement is dependent on the advertiser’s right to sell or distribute the respective branded product. Without such a special connection between the advertiser and the owner of the brand, such use would also be a trade mark infringement.
 Finally, an advertiser can use an event name, if it is necessary to describe a product or service and if he makes clear that his product or service stands in no special connection to the event holder. For instance, a tour operator can use an event name to describe a trip to the event, even if the event name is a registered trade mark. 


2 Advertising regulation 

2.1 Unfair Competition Law


While Swiss trade mark law provides only limited protection against ambush marketing, some of its forms could constitute acts of unfair competition and thus violate the regulations of the Law against Unfair Competition (UWG)
. More specifically ambush marketing could lead to misguidance of the public (art. 3 lit. b UWG) or an unfair exploitation of reputation of the event holder (art. 2 and/or art. 3 lit. e UWG). The regulations of the UWG have the advantage that everybody affected in his commercial interests (therefore also sponsors and not only competitors or the owner of a specific sign or mark) are entitled to take action against any third party or company which advertises with unfair practices. 


2.1.1 Misleading Behaviour 


Art. 3 lit. b UWG protects market participants from misleading statements in advertisement. According to art. 3 lit. b UWG an advertiser shall be deemed to have committed an act of unfair competition, if he makes incorrect or misleading statements in respect of himself, his undertaking, his trade name, his goods, his works, his services, his prices, his stock or his business circumstances or who, by such statements, favours one party to the detriment of competitors. Third parties or companies could try to present themselves in a special relationship with the event, by using words like “sponsor” or “partner” even without any contractual relationship with the event holder. It is obvious that this would be a misleading statement and therefore constitute unfair competition according to art. 3 lit. b UWG. Also, the use of the word “official” could generally create the image of a special relation between the event holder and the advertiser by differentiating e.g. between the “official ball” and the “unofficial ball”. Some authors even see in the use of “unofficial” a misleading practice of the advertiser, because it could accentuate the product from all other products with no add-on.
 Where in the first two cases the potential of delusion is mostly given and has to be deemed as misleading behavior in the sense of art. 3 lit. b UWG the use of the word “unofficial” in general evokes no special connection between the event holder and the product and therefore, it should not be deemed as unfair practice. The same should apply for less explicit statements such as “WM-Bier” or “Olympic Burger”. In general, the public is not misled by such terms but for every event name the individual case is decisive and a general statement cannot be made. 


However, in special constellations advertisers can mislead the public even without making misleading statements. In 1994, Wendy’s bought, for several million dollars, air time on CBS which broadcasted the Olympic Games. After the games, 57% of those who took part in a conducted survey affirmed that Wendy’s was an official sponsor of the Olympic Games, whereas only 37% of the interviewed persons affirmed this status to the official sponsor McDonald’s.
 This example shows that there can be misleading practice without a misleading statement. In such cases, Swiss law only provides help by relying on the general clause of the UWG which prohibits unfair competition in general (see below). However, it is hard to see that Wendy’s purchase of air time could be seen as unfair competition according to Swiss law.


2.1.2 Exploitation of Good Reputation 


Bringing a product or service into connection with an event, without being a sponsor, could regularly be seen as an exploitation of the good reputation of an event holder. Such practice is also known as parasitism and may be prohibited as a form of unfair competition by Swiss law.
 In 2008, the Federal Court of Switzerland found that advertisement with the goal to transfer the image of a reputed brand on its own products can be deemed as unfair competition, even if there is no risk of confusion.
 The Federal Court judged an advertising campaign of the watch maker “WMC” as unfair competition in which it used the abbreviation “WMC” in connection with for example “International Watch Group”. Thereby its only goal was seen to transfer the image of the well established brand “IWC International Watch Co.” on its own products. In such a case, an actual risk of confusion of the brands was not necessary in order to constitute unfair competition. Therefore, the marketing strategy does not have to be misleading in order to be unlawful.


According to some authors, exploiting the reputation of an event could be an infringement of art. 3 lit. e UWG, which declares incorrect or imitative comparison in advertising as unlawful.
 But, even if the word “comparison” is to be interpreted widely,
 it is to agree with Cherpillod that linking a product or service with an event does usually not fall under art. 3 lit. e UWG.
 Usually a company is not comparing its products with an event, but simply using the connection to the event to attract greater attention from the public. It is exploiting the reputation of the event for its own benefit. Here, only the general clause of art. 2 UWG remains which states the following:


“Any behaviour or business practice that is deceptive or that in any other way infringes the principle of good faith, and which affects the relationship between competitors or between suppliers and customers shall be deemed unfair and unlawful.”


According to the doctrine and jurisdiction of the Swiss Federal Court, parasitism falls under art. 2 UWG, if it is done by “systematic and clever imitation” or by “astute and incorrect procedure”.
 So, to deem an exploitation of reputation without any comparison or misleading statement as unlawful, the marketing strategy has to be systematic and from a major dimension, leading to a transfer of image from the event holder to the advertised product or service. Whether a reference (Anlehnung) is to be qualified as “systematic”, has to be decided for every individual case.


Not every marketing strategy which could be seen by an event holder as an exploitation of its reputation is an act of unfair competition. It is widely accepted in Switzerland that, at least to some extent, it has to be accepted that companies use major events to advertise their products and services and this is seen as normal competition. If this is done systematically it could be deemed as unfair competition in the sense of art. 2 UWG. 


2.2 Domiciliary Rights 

Another attempt to ban ambush marketing from an event is the event holders’ right to protect property and possession. Often, the event holder is the possessor of the event area. Art. 926 of the Swiss Civil Code justifies self-help against certain derogation of possession without going to court. This self-defense has to be carried out immediately and the event holder has to respect the principle of proportionality. In general, every derogation of possession can be averted, if it takes place against the will of the possessor. Based on this, intentional ambush marketing through banners etc. can be banned from stadiums and other event areas. An event holder could prevent any spectator from entering the event area, if he is equipped with “unauthorised” advertisement. Under certain circumstances the event holder is even allowed to use physical force to keep a person away or to remove stands and other merchandising equipment from the event area of which he is in possession. Furthermore, this can be an efficient remedy against ambush marketing through “giveaways” like the distribution of caps or T-shirts to a large number of viewers directly in front of the stadium. Based on Art. 926 of the Swiss Civil Code the event holder could collect these “giveaways” at the entrance of the event and avoid that the unauthorised advertisement is displayed in the stadium and/or on television. However, if the event holder denies access to the event location, he must adhere to the personal rights of the visitors, respect the principle of proportionality and spectators need to have the possibility to get their “giveaways” back after the event. An event holder must also inform visitors about such restrictions and possible measures in advance. This could be done in the general conditions applying to the sale of the tickets.


2.3 Public Law


The enhanced use of any public space for the organisation of a major event is dependent on a number of special permits and licences given by the local authorities. By applying for such a licence, the special right of exclusive use of public ground can be obtained.
 Such a licence gives the event holder an additional possibility to ensure that during an event only advertisement of official sponsors is installed in the surroundings of the event area, or at important points such as train stations and access roads. In general, advertisement on public ground requires specific permits in Switzerland, which are granted by the Swiss Cantons.
 Also the distribution of flyers with a commercial content is subject to authorisation.
 During major events, the event holder can enter into agreements with the host cities to get the exclusive right of the use of public ground. During the EURO 2008, the host cities and the UEFA signed the “Host Cities Charta”, wherein the use of public ground (especially in the designated fan zones and around the stadiums) and other advertising rights were defined.
 An event holder affected by ambush marketing could use the help of local authorities in order to enforce the legal use of public ground, general advertising regulation and granted rights for exclusive use of public space. However, advertising visible to the general public but placed on private property cannot be prevented based on a granted exclusive use. Local authorities could only intervene if the advertising on private property conflicts with any advertising regulation or misses a required planning or construction permit


3 Specific Event Legislation

Like most jurisdictions, Switzerland does not have specific regulations dealing with Ambush Marketing. In the run-up to the European Soccer Championship (EURO 2008), the Swiss government proposed (upon request of UEFA) to enact a special law in order to prevent unfair competition with official sponsors with the following wording:


“Acts in an unfair way who:


Refers without sufficient reason in a parasitic way to third parties, to their products, works or achievements and thereby exploits their reputation”.


This specific new law would have deemed as unfair competition every parasitic reference to a third party, which leads to an exploitation of the third party’s reputation.
 After heavy criticism expressed in various legal opinions from interested professional associations, as well as several Swiss Cantons, the proposed new law was rejected by the government.
 It was deemed unnecessary and the explicit ban of referring to another person’s products or services was considered an undesirable restriction on competition. Legal doctrine argued that the new provision contained a number of vague and undefined terms such as “in a parasitic way” or “sufficient reason” which were difficult to interpret by advertisers and courts alike. Furthermore, it was said that the new law should only be implemented to accommodate big players like FIFA and UEFA and that there is in fact no justification for such “private” legislation. In consequence and unlike other countries (e.g. Portugal for the EURO 2004 or South Africa for the Cricket World Cup in 2003)
 Switzerland abstained from implementing a temporary “event law” during the EURO 2008.


So far, there have not been many court decisions on the prevention of ambush marketing in Switzerland.


4 Summary


Not every form of ambush marketing conflicts with Swiss law. Copyright law and Trade mark Law prevent non authorised companies from using protected icons and registered event names. However, Swiss Trade mark Law has its limits where event names are considered to be merely descriptive or belonging to the public domain. In such cases or for every form of ambush marketing where no event name or sign is used, the event holder can eventually refer to his property rights, public law or to the Law of Unfair Competition. The latter deems as unlawful all activities which are misleading or compare a product or service in an incorrect way with the event holder. Furthermore, behaviour which exploits the reputation of an event holder in a systematic way, leading to a transfer of the image of the event holder on the advertised product, is deemed as unfair competition. Swiss Law against Unfair Competition does not restrict possible actions to competitors but is open to anybody affected by the acts of ambush marketing. Less aggressive advertisement concepts, which lead to an association with a major event, do not usually violate Swiss Law. It is seen that to some extent it has to be allowed to take advantage of a major event to advertise a product or a service. 
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