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ROMANIA  Gelu Goran and Razvan Bardicea | Biriş Goran SPARL ..................................................................... 577

RUSSIAN FEDERATION  Vladislav Zabrodin and Irina Akimova | Capital Legal Services LLC .........................593

SERBIA  Srđana Petronijević and Danijel Stevanović | Moravčević Vojnović i Partneri AOD in cooperation with 
Schönherr ................................................................................................................................................................605

SINGAPORE  Lim Chong Kin and Corinne Chew | Drew & Napier LLC .................................................................621

SLOVAKIA  Jitka Linhartová and Claudia Bock | Schönherr .................................................................................645

SLOVENIA  Matej Kavčič, Simon Bračun, Aleksandra Mitić and Dinar Rahmatullin | Law firm Kavčič, 
Bračun & Partners, o.p., d.o.o. ................................................................................................................................ 657

SOUTH AFRICA  Mark Garden and Kirsty van den Bergh | ENSafrica ................................................................669

SOUTH KOREA  Sanghoon Shin, Ryan Il Kang and Nam Woo Kim | Bae Kim & Lee LLC  ..................................689

SPAIN  Rafael Allendesalazar and Paloma Martínez-Lage Sobredo | Martínez Lage, Allendesalazar & Brokelmann 
Abogados ................................................................................................................................................................699

SWEDEN  Rolf Larsson and Elin Eliasson | Gernandt & Danielsson Advokatbyrå ................................................715

SWITZERLAND  Christophe Rapin and Mario Strebel | Meyerlustenberger Lachenal ........................................727



v

CONTENTS

INTERNATIONAL SERIES

TAIWAN  Stephen C Wu, Yvonne Y Hsieh and Wei-Han Wu | Lee and Li, Attorneys-at-Law ............................... 739

TURKEY  Gönenç Gürkaynak and Hakan Özgökçen | ELIG, Attorneys-at-Law .................................................... 753

UKRAINE  Igor Svechkar, Alexey Pustovit and Tetiana Vovk | Asters ................................................................... 769

UNITED KINGDOM  Bernardine Adkins, Samuel Beighton and Rory Jones | Gowling WLG (UK) LLP .............. 785

UNITED STATES  Steven L Holley and Bradley P Smith | Sullivan & Cromwell LLP ............................................ 811

CONTACT DETAILS  ............................................................................................................................................ 835



viiINTERNATIONAL SERIES vii

FOREWORD
Jean-François Bellis and Porter Elliott | Van Bael & Bellis

The past several years have seen an increase in M&A activity, with tens of thousands of deals in 2016 alone, 
collectively valued at well over $3 trillion. Recent large transactions include Dow’s acquisition of DuPont, Anheuser-
Busch InBev’s acquisition of SAB Miller and AT&T’s acquisition of Time Warner, to name just a few. While not every 
deal is subject to merger control, more M&A activity inevitably means more merger control filings. Filings to the 
European Commission, for example, increased over 30% from 2013 to 2016, and 2016 marks the second highest 
number of EU filings ever in a single year.

Whether your company has been involved in a transaction that requires merger control approval or you are an 
outside counsel retained to assist in obtaining such approval, you are all too aware of the hurdles that stand in 
the way of closing the deal. Most merger control regimes worldwide require suspension of notifiable transactions 
until they have been approved, and as this can take months, obtaining merger control approval is typically the 
long pole in the tent. Buyers are eager to take control of what they have bought, sellers are eager to get paid, and 
nobody benefits from the uncertainty and turmoil of a long-drawn-out merger review. Aside from timing issues, it 
can be difficult to navigate the sometimes turbulent waters of obtaining required approvals in multiple jurisdictions, 
each of which has its own filing thresholds, its own procedure and, in some cases, even its own substantive test for 
determining whether the deal will be approved.

This book aims to help.

With contributions from leading law firms covering 52 of the most important jurisdictions worldwide, this third edition 
of Merger Control sets out to address the most common and critical questions of merging companies and their 
lawyers, including some which are less often addressed in other books of its kind, such as whether pre-notification 
consultations are customary in a given jurisdiction, whether “carve-out” arrangements may be implemented to 
allow for closing to take place in jurisdictions where approval is still pending, whether the jurisdiction at issue has a 
track record of fining foreign companies for failure to file and whether it has ever issued penalties for “gun-jumping” 
offences.

Adopting the reader-friendly Q&A format that has been used successfully in the first two editions of Merger Control, 
this book sets out to answer for each jurisdiction the key questions those on the front line are most likely to have, 
including:

•	 Is notification mandatory (as in most jurisdictions where the thresholds are met) or voluntary (as, for example, 
in Australia, New Zealand, Singapore and the UK)?

•	 If mandatory, is the requirement to file based purely on the parties’ turnover (as in the EU and many other 
jurisdictions worldwide) or are there other factors that need to be considered, such as market share (for 
example, in Portugal, Spain and the UK), asset value (for example, in Russia and Ukraine) or the size of the 
transaction (for example, in the US)?

•	 Is there a filing deadline and/or a requirement to suspend implementation pending receipt of an approval 
decision? In most jurisdictions, there is no filing deadline so long as the deal is not closed until it has been 
approved, but there are exceptions.
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•	 How onerous is the filing? Most jurisdictions have detailed notification forms that must be completed (Germany 
being a notable exception), although some forms take far more time to complete than others. For example, 
although certainly not always the case, it is not unusual for notifications to the European Commission to exceed 
100 pages (not counting annexes), and to include very detailed legal and economic analysis. By comparison, 
the US Hart–Scott–Rodino form is short and straightforward, and can usually be completed in a matter of days 
(although a second request in the US can be extremely burdensome).

•	 What factors are likely to be considered by the relevant authorities in assessing the legality of the transaction? 
While it must be assumed that every authority will focus first and foremost on whether the transaction would 
raise competition concerns in its territory, some authorities are more likely than others to consider theories of 
competitive harm that go beyond traditional concerns related to high combined market shares, such as the 
risks of vertical foreclosure. Similarly, non-competition issues, such as industrial policy or labour policy, may be 
more likely to be considered in some jurisdictions than in others.

Although by no means a substitute to seeking the advice of local counsel, this book aims to address these and 
other critical questions in a concise and practical way, and therefore to serve as a valuable resource to companies 
and their counsel as they negotiate their way through the twists and turns of obtaining the required merger control 
approvals worldwide.

As always, compiling the third edition of Merger Control has truly been a group effort. With this in mind, we would 
like to thank all the authors for their contributions, as well as the team at Sweet & Maxwell for their diligence in 
bringing this book to fruition. We also wish to express our gratitude to our colleagues at Van Bael & Bellis who 
assisted us on this project, in particular Veerle Roelens and Gwenda De Pril for their secretarial assistance.

Brussels, May 2017
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FOREWORD
Carles Esteva Mosso | Deputy Director-General for Mergers, DG Competition, 
European Commission

Describing around 50 national and regional merger control regimes, this book provides an excellent illustration for 
the deep proliferation of merger control worldwide.

This proliferation of merger regimes and the related internationalisation of merger review is a positive development. 
It shows that a competition culture is expanding around the world and that a global level playing field is being 
established. On the downside, it increases administrative burden and costs for merging parties, as well as the risk of 
inconsistent merger review outcomes.

Convergence and effective inter-agency cooperation have to go hand in hand to tackle these issues. We have already 
made good progress in this regard within international forums, such as the International Competition Network, the 
OECD and UNCTAD. This does not, however, mean that no further efforts are needed.

Indeed, from a procedural point of view, divergence in merger control is still important and implies challenges 
for global transactions. Some of these divergences are linked to the differences in the institutional set-up of 
merger review systems (judicial/administrative systems). Other differences relate to the fundamental procedural 
characteristics of merger control systems (voluntary versus compulsory notification systems, ex ante and ex post 
review). Those differences obviously have a strong impact on the applicable timetables, which may be challenging to 
align in multi-jurisdictional transactions. Further differences may exist with regard to the procedural safeguards of 
due process and transparency.

However, from a substantive point of view, we have achieved broad agreement on how to assess mergers and 
what type of theories of harm should be in the focus of our investigations. Indeed, in its 2013 Report on Country 
Experiences with the 2005 OECD Recommendation on Merger Review, the OECD found a clear move away over 
the previous ten years from the dominance test. Many jurisdictions had changed and others were contemplating 
changing the legal standard for the review of mergers from a standard based on the creation or the strengthening 
of a dominant position to a “significant lessening of competition” (SLC) standard. It found that today the SLC test or 
hybrid tests are used in the vast majority of jurisdictions.

Moreover, the Recommended Practices for Merger Analysis by the International Competition Network (ICN) 
demonstrate common ground in the assessment of horizontal mergers. The ICN Recommended Practices set 
out very clearly that mergers that lead to high market shares for the merging firms and that result in significant 
increases to concentration levels are in general the mergers most likely to raise competition concerns. In other 
words, there is some international consensus that horizontal mergers tend to be the most likely to raise competition 
concerns under the mentioned conditions. Moreover, there is also consensus on the framework to assess the 
potential anti-competitive effects resulting from such mergers. The recommended practices state that the goal 
of competitive effects analysis in the review of horizontal mergers is to assess whether a merger is likely to harm 
competition significantly by creating or enhancing the merged firm’s ability or incentives to exercise market power, 
either unilaterally or in coordination with rivals. As far back as 2006, the ICN Merger Guidelines Workbook clearly 
set out how to assess unilateral and coordinated effects that may result from a horizontal merger. The European 
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Commission’s and the US Federal Trade Commission’s horizontal merger guidelines are based on those economic 
considerations, and so too are the merger control guidelines and practice in many other jurisdictions.

We constantly strive to further convergence. In 2017, the ICN has not only revised some of its existing Recommended 
Practices in the field of merger control, including on notification thresholds and local nexus, as well as remedies, but 
also elaborated new Recommended Practices on the types of transactions to be subjected to merger control and 
efficiencies.

The main challenge is making this convergence work in practice in the assessment of the substance and remedies of 
individual cases. At the Commission’s Directorate-General for Competition, this is not a theoretical or rare challenge, 
but one that concerns our daily work. In fact, over the period 2014–15, at DG Competition, we cooperated with other 
competition authorities (outside the EU) in half of the complex merger cases (50%). We define ‘complex merger 
cases’ as those which are cleared in the first phase subject to remedies and those that require a second phase 
investigation. Aggregated data shows that this is representative for recent years: during the 2010–15 time frame, 
international cooperation in complex merger cases amounted to 53%.

Our cooperation extends from cooperation with well-established authorities to cooperation with younger authorities. 
During the period 2014–15, DG Competition cooperated with 16 non-EU competition agencies on complex merger 
decisions.

This is why, as former co-chairs of the ICN merger working group, we have promoted the “ICN Practical Guide 
to International Enforcement Cooperation”. This ICN work product provides guidance on multilateral merger 
enforcement cooperation for agencies, as well as for merging parties and third parties. It sets out the overarching 
principles for successful cooperation, namely: (i) the voluntary nature of cooperation and required flexibility; (ii) the 
need for and utility of cooperation in a given case; and (iii) the role of the merging parties. The guide then explains 
how best to put those cooperation principles into practice. It emphasises the importance that the merging parties 
facilitate initial contacts between agencies through related information at an early stage. The guide also explains 
how information sharing between agencies can be facilitated by the merging parties through waivers; and how 
timing alignment can be facilitated by merging parties by taking into account the different procedural frameworks 
applying to multi-jurisdictional transactions. This relatively short document is worth reading, not only for agencies, 
but also for practitioners dealing with multi-jurisdictional merger filings.

In fact, the merging parties play a crucial role for the success of inter-agency enforcement cooperation in merger 
control. Importantly, they can facilitate that cooperation through timing alignment. Obviously, this requires 
substantive knowledge of the various merger control regimes applying to a specific transaction. The present book 
provides a very useful contribution in this respect, and can be of great assistance to corporations and their counsel 
who have to manoeuvre multi-jurisdictional merger notification requirements.
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SWITZERLAND
Christophe Rapin and Mario Strebel | Meyerlustenberger Lachenal

LEGISLATION AND JURISDICTION
1. What is the relevant merger control legislation? Is there any pending legislation that

would affect or amend the current merger control rules described below?
Merger control is regulated by the Federal Act on Cartels and other Restraints of Competition (Cartel Act; RS 251) 
and the Ordinance on the Control of Concentrations of Undertakings (MCO; RS 251.4). In addition, whenever 
necessary, the Swiss Competition Commission (COMCO) sets out its practices in communications.

On 17 September 2014, the Federal Parliament finally rejected a planned major revision of the Cartel Act as proposed 
by the Swiss Federal Council on 22 February 2012. Some of the amendments of the comprehensive reform package 
were too controversial. With this rejected reform package, it was inter alia planned to modify the substantive test 
by adopting the significant impediment to effective competition (SIEC) test, abandoning the predominance of the 
dominance test and coordinating the Swiss notification of mergers falling under EU jurisdiction.

2. What are the relevant enforcement authorities, and what are their contact details?
Concentrations are reviewed by COMCO, and the examinations are carried out by its Secretariat.

Competition Commission, Secretariat/ 
Commission de la Concurrence, Secrétariat/ 
Wettbewerbskommission (WEKO), Sekretariat 
Hallwylstrasse 4 
CH-3003 Berne 
Switzerland 
t +41 58 462 20 40 
f +41 58 462 20 53

In the banking sector, the Swiss Financial Market Supervisory Authority (FINMA) has the competence to intervene in 
the review process in the event the concentration risks impairing creditors’ interests (Cartel Act, Article 10, paragraph 
3). The concentration has to be notified to COMCO, but FINMA may intervene at any moment. If FINMA decides to 
intervene, its competence supersedes COMCO’s competence: COMCO’s role becomes advisory, and FINMA takes 
the final decision.

Swiss Financial Market Supervisory Authority/ 
Autorité fédérale de surveillance des marchés financiers/ 
Eidgenössische Finanzmarktaufsicht 
Laupenstrasse 27 
CH-3003 Berne 
Switzerland 
t +41 31 327 91 00 
f +41 31 327 91 01
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3. What types of transactions are potentially caught by the relevant legislation?
Pre-merger control under the Cartel Act concerns all transactions merging at least two independent companies or 
acquiring sole or joint control by whatever means over an independent company, otherwise called “concentrations” 
(Cartel Act, Article 4, paragraph 3).

All types of mergers are caught by pre-merger control, that is, mergers through absorption or combination, and all 
types of share and asset deals. The acquisition of control over an independent company may be direct or indirect.

4. Are joint ventures caught, and if so, in what circumstances?
Only concentrative joint ventures that perform all the functions of an autonomous economic entity on a lasting 
basis are caught by merger control. Cooperative joint ventures are covered by provisions on agreements that restrict 
competition (Cartel Act, Article 4, paragraph 1 and Article 5).

Merger control provisions apply to the acquisition of joint control of an existing company or over a newly created 
company. In this latter case, at least one of the parent companies should transfer business activities in relation to 
the subject matter of the cooperation to the joint venture (Article 2, paragraph 2 MCO). Transfer of shareholdings 
among parent companies, or change of shareholders, are also covered by pre-merger control rules of the Cartel Act 
if they lead to a change of control.

Joint ventures are subject to prior notification and control if the companies concerned exceed the thresholds of 
Article 9, paragraph 1 Cartel Act (see question 5 onwards). In 2009, COMCO announced that joint ventures without 
any activities or turnover in Switzerland and which are expected not to have any activity or turnover in Switzerland in 
the future are exempted from notification in Switzerland (Communication of the Secretariat of COMCO of 25 March 
2009 (version 3 of 19 September 2014) regarding the assessment and notification of concentrations).

5. What are the jurisdictional thresholds?
Concentrations are subject to prior notification to COMCO before their implementation if the turnovers of the 
companies concerned in the financial year preceding the concentration cumulatively exceeded both the following 
turnover thresholds:

•	 The companies concerned reported together a worldwide turnover of at least CHF 2 billion or a turnover in 
Switzerland of at least CHF 500 million.

•	 At least two of the companies concerned each reported a turnover in Switzerland of at least CHF 100 million.

For insurance, bank and financial institutions, a specific calculation is applied to define the “turnover” (Cartel Act, 
Article 9, paragraph 3).

The turnover covers all markets in Switzerland, not only those affected by the merger. Turnover allocation in 
Switzerland is carried out irrespective of the presence of the companies in Switzerland through registered offices or 
branches. An exception applies to foreign joint ventures created by Swiss companies that do not have any activity 
or turnover in Switzerland and are not expected to have any in the future (see question 4). By contrast, if the joint 
venture company had previously had sales in Switzerland, the transaction must be notified in Switzerland.
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In addition, if one of the companies concerned has been held to be dominant in a market in Switzerland, the 
concentration shall be notified irrespective of turnover thresholds. Dominance should have been previously 
established in a proceeding under the Cartel Act in a final and binding decision, and the concentration must concern 
either that market or an adjacent market, or a market upstream or downstream thereof.

6. Are these thresholds subject to regular adjustment?
In principle, the Federal Assembly has the possibility to adjust the level of thresholds or establish special criteria in 
certain sectors of the economy (Cartel Act, Article 9, paragraph 5). To date, however, it has never made use of this 
possibility.

7. Are there any sector-specific thresholds?
No. Specific thresholds in the media sector were abolished in 2004.

8. In the event the relevant thresholds are met, is a filing mandatory or voluntary?
Filing to COMCO is mandatory should the companies concerned meet the notification thresholds or were held to be 
dominant in a final and binding decision under the Cartel Act (see question 5).

9. Can a notification be avoided even where the thresholds are met, based on a “lack of
effects” argument?

The “lack of effect” argument has been rejected by the Federal Supreme Court (ATF 127 III 219, pt 4.b), which 
considered that thresholds materialise the “effect principle” and that once a concentration has met such thresholds, 
it is deemed to have effects in Switzerland, so a notification prior to closing of the transaction is required.

The exception to that principle applies only to joint ventures created outside Switzerland having no (actual or future) 
activity or turnover in Switzerland (see questions 4 and 5). In other cases, the notification cannot be avoided if the 
companies concerned meet the notification thresholds.

10. Are there special rules by which a notification of a “foreign-to-foreign” transaction can
be avoided even where the thresholds are met?

As explained in questions 5 and 9, concentrations entered into by foreign companies have to be notified in 
Switzerland if the companies meet the thresholds set forth in Article 9 of the Cartel Act. It should be noted that the 
notification thresholds are relatively high. Therefore, there are no additional exemptions to the duty to file a prior 
merger control notification.

11. Does the relevant authority have jurisdiction to initiate a review of transactions which
do not meet the thresholds for a notification?

No. As explained in question 5, COMCO has jurisdiction only to review concentrations that qualify as concentrations 
and meet the turnover thresholds set out by the Cartel Act or one of the parties has been held to be dominant in a 
market in Switzerland.
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NOTIFICATION REQUIREMENTS, TIMING AND POTENTIAL PENALTIES
12. Is there a specified deadline by which a notification must be made?
There is no notification deadline. The companies concerned have an interest in notifying quickly in order to be 
allowed to consummate the contemplated concentrations. As explained in question 17, concentrations meeting 
the notification criteria must not be consummated prior to obtaining COMCO’s approval or, in the absence of any 
COMCO reaction, prior to the expiry of the statutory deadlines (see question 22).

13. Can a notification be made prior to signing a definitive agreement?
Parties may notify from the moment they are determined to consummate the contemplated concentration. The 
notification can be filed as soon as the parties have entered into a binding agreement of whatever form (for example, 
letter of intent, share purchase agreement), closing generally being subject to condition precedents. If a binding 
agreement has not yet been concluded and the concentration is merely intended, a notification is possible if it is 
shown to the satisfaction of the authorities that the parties are willing to conclude the relevant binding agreement. 
It is up to the parties to submit sufficient evidence to prove that the signing and closing of a contemplated 
concentration is plausible. Takeover bids may be notified as from their publication. Companies may contact 
COMCO’s Secretariat to discuss the admissible legal documents that are sufficient to constitute a notification.

14. Who is responsible for notifying?
In case of a merger, all companies concerned by the merger have a duty to notify. Such parties incur a joint and 
several liability in case of failure to notify.

By contrast, only the company acquiring control has a duty to notify the contemplated concentration; the seller and 
target company have no duty to file.

If two or more companies notify jointly, they shall designate at least one joint representative. Companies having a 
duty to notify or their representatives shall designate an address for services in Switzerland if they are domiciled 
abroad.

15. What are the filing fees, if any?
The preliminary examination (Cartel Act, Article 32) is subject to a fixed fee of CHF 5,000, including any copying or 
postal charges. If the preliminary examination results in an authorisation subject to obligations or conditions, the fee 
is calculated on a time-spent basis, while the per hour fee varies from CHF 100 to CHF 400, according to the staff 
experience and urgency. Similarly, the fees for the examination (Cartel Act, Article 33) are calculated on a time-spent 
basis.

16. Where a notification is necessary, is approval needed before the transaction is closed/
implemented (is there a waiting period or a suspension requirement)?

If the notification thresholds are met or one of the companies concerned was held dominant in the past, the parties 
cannot consummate the contemplated concentrations before obtaining COMCO’s approval or before the suspension 
period has lapsed. The consummation of the concentration in principle is suspended during an initial period of 
one month from receipt of the complete notification (Cartel Act, Article 32, paragraph 2). If the contemplated 
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concentration raises doubts about its effects on competition and companies are not able to resolve such doubts by 
submitting commitments, COMCO must notify the parties of the opening of an examination (in-depth review). In the 
absence of COMCO’s notice within the initial period of one month, the parties may implement the concentration as 
planned (Cartel Act, Article 32, paragraph 1). The opening of an examination suspends the consummation of the 
contemplated concentration during an additional period of four months (Cartel Act, Article 33, paragraph 2).

17. If there is a suspension requirement, is it possible to apply for a derogation in order to 
close before approval is granted? If so, under what circumstances?

Closing before final approval is possible if COMCO grants a provisional approval (Cartel Act, Article 32, paragraph 
2). Parties willing to close during the preliminary examination shall submit a reasoned request. Such request, in 
principle, can be filed before the notification itself. However, COMCO must possess sufficient information about the 
concentration. For instance, companies may provide to COMCO a filing submitted to the EU Commission or may 
sign a waiver allowing COMCO to obtain information directly from another competition authority (see question 36; 
see also LPC 2009/1, p 85 et seq – Schaeffler/Continental [Interim Decision]).

If COMCO starts an examination, it should examine the opportunity of such provisional approval ex officio. The law 
requires such provisional approval to remain exceptional to avoid the creation of a non-reversible situation in the 
market. In practice, provisional approvals remain exceptional, COMCO preferring to keep the suspension obligation. 
Therefore, parties usually submit a reasoned request if they wish to benefit from a provisional approval during the 
examination. There are no formal conditions for the provisional approval. The main criterion remains the degree of 
reversibility: COMCO should ensure that it can effectively prohibit or approve with conditions and obligations the 
contemplated concentration without impairing market conditions.

The provisional approval may cover the whole concentration or only parts of the markets concerned, and may be 
granted subject to conditions and obligations.

In the banking sector, FINMA has the competence to grant a provisional approval if it considers that the merger 
is necessary for the protection of creditors. Such provisional approval can be granted prior to the receipt of the 
notification of the planned concentration by COMCO. FINMA invites COMCO to comment before granting such 
provisional approval.

18. Are any other exceptions (for example, carve-outs) available to allow parties to close/
implement prior to approval?

The law does not provide for other exceptions to the prohibition to close the concentration prior to COMCO’s 
approval. The obligation not to implement the concentration aims at preventing negative effects in Switzerland; 
carve-outs may, therefore, be discussed with the Secretariat of COMCO in order to suspend the implementation in 
Switzerland while allowing it in other territories.

19. What are the possible sanctions for failing to notify a transaction?
Under Swiss law, companies must file a notification prior to the implementation of a concentration (closing); 
however, there is no duty to notify within a deadline from the signing of a specific transaction agreement and, 
therefore, no sanction for failing to notify the execution of such contractual agreements.
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Companies risk fines up to CHF 1 million if they close a concentration without filing a notification – or, after filing, if 
they do not observe the suspension obligation and close the concentration before receiving provisional approval (see 
question 17) or clearance from COMCO, or before the expiration of statutory suspension periods (Cartel Act, Article 
51, paragraph 1).

20. What are the possible sanctions for implementing a transaction prior to receiving 
approval (so-called “gun-jumping”)?

As explained in question 19, gun-jumping may be sanctioned with a fine of up to CHF 1 million.

21. What are the possible sanctions for implementing a transaction despite a prohibition 
decision or in breach of a condition/obligation imposed by a conditional clearance 
decision?

Companies that implement a concentration in breach of a prohibition decision or do not comply with a condition or 
an obligation attached to the authorisation risk fines up to CHF 1 million (see question 40).

In case of repeated failure to comply with an obligation attached to a clearance decision, companies may be 
sanctioned with a fine of up to 10% of the total turnover in Switzerland achieved by all the undertakings concerned 
(Cartel Act, Article 51, paragraph 2).

22. What are the different phases of a review? Is there any way to speed up the review 
process?

The review is carried out in two phases. The preliminary examination lasts one month from the day of the filing of the 
complete notification (Phase I; see question 16). To speed up the process, companies may contact the Secretariat of 
COMCO well in advance of a filing in order to define the scope of the information to be provided and avoid further 
requests for information to complete the initial notification (pre-notification discussions). In practice, the one-month 
period can also be shortened in less complex filings if, prior to the formal notification, a draft filing is submitted 
to the authority for review, thus enabling COMCO to communicate its position shortly after the formal notification 
is made. In such less complex cases, companies can also agree with the Secretariat of COMCO on a simplified 
notification (see question 23). If companies foresee a strengthening of a dominant position in one of the markets 
concerned and consider that these concerns may be resolved with straightforward remedies, they may also discuss 
possible remedies and their scope with the Secretariat of COMCO before filing the notification. If remedies offered 
by parties are clear-cut and easy to implement, COMCO may grant approval before the period of one month expires.

An examination as the Phase II is opened for an in-depth review of a concentration and lasts for a maximum period 
of four months (see question 16). In this case, the length of the procedure depends on the complexity of the issues 
raised by the concentration. If the parties are capable of designing and offering remedies able to eliminate the 
competition concerns raised by the concentration and of ensuring their effective implementation at the beginning of 
the examination period, the Secretariat of COMCO will quickly carry out a market test, which speeds up the review 
and approval process.
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23. Is there a possibility for a “simplified” procedure or shorter notification form and, if so, 
under what conditions would this apply?

In Switzerland, no formalised short-form CO exists as is the case in the European Union. However, simplified 
notifications are possible. Companies are invited to contact COMCO’s Secretariat prior to the notification of a 
concentration to agree on the details of the content of the notification. Such possibility is open, in particular, when 
the Secretariat has already assessed the markets concerned by the concentration or when the concentration creates 
a joint venture aimed at entering new markets or markets in the early stage of development.

COMCO’s Secretariat reserves the right to require additional information after notification if necessary.

24. What types of data and what level of detail is required for a notification?
According to the standard notification form issued by COMCO, the notification shall include the following information 
and materials on the companies concerned:

•	 Names, registered offices and description of their business activities.

•	 Description of the contemplated concentration, including the objectives to be achieved by it.

•	 Turnovers for Switzerland and worldwide.

•	 Information on the relevant markets affected by the concentration (that is, markets where one of the companies 
participating in the concentration has a market share of more than 30%, or markets where two or more 
participating companies have an aggregate market share exceeding 20%).

•	 Information on the main competitors and respective market shares.

•	 Data regarding new market entries over the past five years in the relevant markets, as well as barriers to entry 
and, in particular, estimates of market entry costs.

•	 Copies of the latest annual accounts and business reports of the enterprises involved.

•	 Copies of the relevant agreements relating to the merger.

25. In which language(s) may notifications be submitted?
The notification may be submitted in any of the official languages of Switzerland (French, German or Italian). 
Documents evidencing the turnover and the transaction, and any other documents, may be filed in English.

26. Which documents must be submitted along with a notification?
Companies are required to send copies of the financial statements of the companies concerned, copies of the 
agreements regarding the concentration or the public offer. Copies of reports, assessments and business plans 
made in connection with the contemplated concentration, to the extent that they contain information relevant for 
the assessment of the concentration for competition purposes, must also be supplied.
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27. What are the possible sanctions for providing incorrect, misleading or incomplete 
information in a notification?

Incomplete or incorrect information can be sanctioned with fines up to CHF 100,000 (Cartel Act, Article 52). In case 
of misleading information, such as forgery of documents, fraud or wilful harm to the interests of another party, 
criminal provisions may also apply to individuals and subsidiarily to the notifying companies.

28. To what extent is the relevant authority available for pre-notification discussions? Are 
pre-notification consultations customary?

Pre-notification discussions are common in Switzerland. In that regard, companies may contact the Secretariat of 
COMCO before notification to discuss the notification and possible effects of the concentration. If companies have 
already filed notifications in other European countries, they can provide a copy to the Secretariat of COMCO in order 
to facilitate the filing process and the understanding of the concentration. It is highly recommended to conduct pre-
notification consultations.

29. Where pre-notification consultations are possible, what measures does the relevant 
authority take to ensure that such discussions are treated confidentially?

The Secretariat and COMCO are bound by official secrecy rules. They also have an obligation to protect the 
companies’ business secrets. The discussions with the Secretariat of COMCO are conducted on the basis of 
confidentiality. The companies concerned are advised to specifically identify sensitive business information as 
business secrets and formally request COMCO to keep such information strictly confidential.

30. At what point and in what forum does the relevant authority make public the fact that a 
notification has been made?

The mere filing of a notification is not made public. However, the decision to open an examination (Phase II) is 
published in both the Federal Gazette and the Swiss Official Gazette of Commerce. The notice contains the name, 
domicile and business activities of the companies concerned, together with a brief description of the concentration 
and the period during which third parties may comment on the planned concentration. The final decisions of 
COMCO are also made public (see question 31).

31. Once the authority has issued its decision, what information about the transaction and 
the decision is made publicly available?

Usually, approval decisions issued in the framework of the preliminary examination (Phase I) are not subject to press 
releases. Basic information on these concentrations is included only in COMCO’s annual reports. Decisions following 
examination to either (unconditionally or conditionally) authorise or prohibit a concentration are communicated to 
the public through short press releases. The majority of the decisions issued by COMCO are published in the official 
journal of COMCO, the Law and Policy on Competition (LPC) review, without the parties’ business secrets.
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SUBSTANTIVE ASSESSMENT OF THE MERGER, ROLE OF THIRD PARTIES AND 
REMEDIES
32. What is the substantive test for assessing the legality of a notified transaction?
COMCO assesses the notified concentration on the basis of the dominance test. The examination will be focused on 
whether the concentration creates or strengthens a dominant position that is liable to eliminate effective competition 
and, if so, whether it improves the conditions of competition in another market in such a way as to outweigh 
the harmful effects of that dominant position. In assessing the effects of a concentration on the effectiveness of 
competition, COMCO also takes into account any market developments and the position of the undertakings in 
relation to international competition.

COMCO may prohibit a concentration or authorise it subject to conditions and obligations.

33. What theories of harm are considered by the authority in assessing the transaction? 
How concerned are the authorities with non-horizontal (for example, vertical or 
conglomerate) effects, and are any other theories of harm analysed (for example, 
coordination in the case of joint ventures)?

Currently, the assessment of COMCO is focused on horizontal effects, in particular on the creation or strengthening 
of a dominant position. On several occasions, however, COMCO has considered coordinated effects, covered by the 
concept of collective dominance. The prohibition of the notified merger between Sunrise and Orange in 2010 (LPC 
2010/3, p 499 et seq – France Télécom SA/Sunrise Communications AG) showed that COMCO is ready to apply 
other theories of harm that go beyond the statutory substantive test on creation or strengthening of a paramount 
dominant position. In the notified merger between Sunrise and Orange, the new entity would have had a market 
share of about 40%, well behind the position of the incumbent telecom operator Swisscom.

In the case of joint ventures, coordinated effects, as well as vertical and conglomerate effects, are also taken into 
account while assessing planned concentrations. To date, COMCO has not prohibited or imposed any remedies in 
purely vertical or conglomerate mergers. COMCO’s intervention presupposes the creation or strengthening of a 
dominant position in at least one affected market.

34. Are non-competition issues, such as industrial policy or labour policy, commonly taken 
into account in the assessment of the transaction?

The substantial merger test focuses on the competitive assessment. The Cartel Act explicitly requires that COMCO 
also takes account of market developments and the position of the undertakings in relation to international 
competition. Such considerations were, for instance, important when COMCO cleared the merger between UBS 
and SBV in 1998 (LPC 1998/2, p 278 et seq – UBS/SBV) subject to marginal remedies. Arguments related to 
industrial policy are indirectly taken into account in the assessment while investigating the trends and constraints 
in the relevant markets, although they do not constitute preponderant elements of the analysis. The competitive 
assessment will prevail over any other policies.

The Cartel Act provides for a specific procedure before the Federal Council (Swiss government) for concentrations 
that have been prohibited: they may be authorised if, in exceptional cases, they are deemed necessary for compelling 
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public interest reasons (Cartel Act, Article 11). This separate procedure was set precisely to separate the competitive 
assessment from other policy issues. Public interest encompasses, among others, labour policy, environmental 
policy, health and consumer protection, and the protection of cultural identity. To date, this procedure has never 
been used by companies.

35. Are economic efficiencies considered as a mitigating factor in the substantive 
assessment?

Economic efficiencies are taken into account and, if substantiated, can serve as a mitigating factor in the competitive 
assessment. COMCO has integrated in its analysis efficiency gains very early; the concentration of Batrec and 
Recymet in 1999 (LPC 1999/1, p 172 et seq – Batrec AG – Recymet SA) was cleared acknowledging the importance 
of economies of scale in the recycling of batteries, although the merger created a monopoly in Switzerland.

36. Does the relevant authority typically cooperate/share information with authorities in 
other jurisdictions?

The EU and Switzerland have signed an agreement concerning cooperation on the application of their competition 
laws (COM(2012) 245 final of 1 June 2012). This agreement provides a framework for a closer coordination of their 
respective enforcement activities. With regard to merger control, the scope of the agreement includes in particular 
mutual notifications of merger examinations and the coordination of merger enforcement activities, such as aligning 
the conditions and obligations for the authorisation of a concentration and the exchange of information obtained in 
merger examinations. The implementation of the agreement led to an amendment to the Cartel Act whereby the 
parties will be informed about and have the right to comment on COMCO’s decision to share the parties’ information. 
There are no other bilateral agreements in place between COMCO and foreign competition authorities. Therefore, 
COMCO is not allowed to share confidential information with any other competition authorities. The companies 
concerned may, however, sign a waiver to confidentiality and allow COMCO to liaise with other authorities.

37. To what extent are third parties involved in the review process?
Third parties are informed of the opening of an examination (Phase II) through a notice published in the Federal 
Gazette and the Swiss Official Gazette of Commerce.

Third parties can communicate their comments to COMCO in writing, within the deadline set forth in the notice, 
but do not have specific rights. In particular, they do not have a right to be heard or access to any files. In individual 
cases, however, the Secretariat may order a hearing.

38. Is it possible for the parties to propose remedies for potential competition issues?
The parties may propose remedies at any stage of the procedure. The content of measures to be taken will be 
defined in an agreement with the Secretariat of COMCO. COMCO will make binding the remedies in the form of 
conditions or obligations in its final decision. In the case of conditions, the parties are not allowed to implement the 
concentration before the execution of remedies; if remedies are enforced in the form of obligations, the parties may 
consummate the merger but are bound to comply with particular measures included in the clearance decision.
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39. What types of remedies are likely to be accepted by the authority (for example, 
divestment remedies, other structural remedies, behavioural remedies)?

COMCO has accepted structural and behavioural remedies in the past. Divestments remain, however, the preferred 
remedy. Divestment of an ongoing business has been ordered, for instance, in the case Bell/SEG-Poulet (LPC 1998/3, 
p 392 et seq – Bell AG/SEG-Poulets AG); in the case UBS/SBV (LPC 1998/2, p 278 et seq – UBS/SBV), divestment 
of branches have been ordered. In the Migros/Denner concentration (LPC 2008/1, p 129 et seq – Migros/Denner), 
COMCO imposed several behavioural obligations upon Migros, Switzerland’s biggest retailer, aiming at preserving 
the independence of Denner as an important Swiss retail discounter for several years. For instance, Migros was 
prohibited to change the denomination of Denner sale points, to terminate existing Denner’s agreements with small 
suppliers and to substantially alter Denner’s product range. In the case Sunrise/Orange (LPC 2010/3, p 499 et 
seq – France Télécom SA/Sunrise Communications AG), the parties offered a package of complex quasi-structural 
and behavioural measures which were considered by COMCO to be insufficient to eliminate negative effects on the 
market.

40. What power does the relevant authority have to enforce a prohibition decision?
COMCO is empowered to sanction companies that do not comply with a prohibition decision with a fine of up to 
CHF 1 million (Cartel Act, Article 51, paragraph 1). In addition, COMCO will take all measures necessary to ensure 
the restoration of effective competition. It will first ask the companies to take the necessary steps to restore effective 
competition within a deadline. If COMCO accepts the proposed measures, it may decide how the undertakings 
concerned must implement them and by when.

If parties do not make any proposals despite being required to do so by COMCO, or if the proposals are not accepted, 
COMCO may order divestment of any combined undertakings or assets, divestment of any controlling influence or 
any other measures necessary to restore effective competition.

JUDICIAL REVIEW
41. Is it possible to challenge decisions approving or prohibiting transactions? If so, before 

which court or tribunal?
The notifying parties may challenge a prohibition decision or an approval decision with conditions or obligations 
before the Federal Administrative Tribunal. The appeal involves a review of the facts and of any point of law by the 
Federal Administrative Tribunal. The decision of the Federal Administrative Tribunal is in turn subject to review by 
the Federal Supreme Court. Third parties do not have standing to challenge decisions approving a transaction.

42. What is the typical duration of a review on appeal?
The duration of the appeal procedures varies, but may well be more than one year before the Federal Administrative 
Tribunal and, according to recent practice, generally take more than one year before the Federal Supreme Court.

43. Have there been any successful appeals?
In recent years, there have been very few appeals against COMCO’s merger control decisions. This is partly because 
third parties have no right to appeal. However, in the planned Sunrise/Orange merger that was prohibited by 
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COMCO in 2010, the parties decided to withdraw an already filed appeal. In 2007, the Federal Supreme Court finally 
upheld the appeal by the Bernese newspaper Berner Zeitung AG against a prohibition decision of COMCO issued 
in 2003 (LPC 2007/2, p 331et seq – WEKO/Berner Zeitung AG, Tamedia AG, REKO WEF). The appeal against the 
merger prohibition decision of COMCO in the matter of Starticket/Ticketcorner of May 2017 is pending before the 
Federal Administrative Tribunal.

STATISTICS
44. Approximately how many notifications does the authority receive per year?
In recent years, the Secretariat of COMCO has received between 20 and 35 notifications per year. This rather low 
number of notifications is due to the high turnover thresholds in Switzerland (see question 5).

45. Has the authority ever prohibited a transaction? How many prohibition decisions has
the authority issued in the past five years?

COMCO has formally opposed only two transactions in full: first, the prohibited concentration between Sunrise and 
Orange (LPC 2010/3, p 499 et seq – France Télécom SA/Sunrise Communications AG), a contemplated three-
to-two merger in the Swiss mobile telecommunications market. Thus, the merger would have created the second-
largest mobile telecommunications provider after Swisscom as the incumbent provider. In a concentrated market 
with only three players, according to COMCO, the concentration would have created a duopoly the negative effects 
of which would not offset the efficiencies alleged by the parties. The remedies offered by the parties, which remained 
confidential, were not considered as sufficient by COMCO. Second, COMCO prohibited the contemplated merger 
between Starticket and Ticketcorner in May 2017.

46. Over the past five years, in what percentage of cases have binding commitments been
required in order to obtain clearance for a transaction?

The vast majority of mergers are cleared within the one-month deadline of the preliminary examination (Phase I). 
Remedies in the first phase, that is, during the preliminary examination, are rare. Relatively few mergers enter into 
the examination phase (Phase II) of the merger review. In 2016, COMCO opened one examination, in 2015 it opened 
the relatively high number of three examinations and in 2014, again, there was only one. However, in the three 
complex examinations of 2015, the concentrations were cleared without obligations or conditions because the strict 
statutory requirements for intervention – the potential elimination of the competition – were not met.

47. How frequently has the authority imposed fines in the past five years?
Fines in the area of merger control are rare. In 2012, COMCO imposed a fine of CHF 35,000 on a company which 
failed to notify, and in September 2013 it imposed a fine of CHF 35,913 on another company which failed to do so. 
The latter decision, however, was annulled by the Federal Administrative Tribunal in 2014. COMCO did not impose 
any fines in 2014–2016.




