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To date, independent trustees in Switzerland are regularly not recognised as such on a 
supervisory basis. This will change with the implementation of a new supervisory 
legislation, presumably from 1 January 2020.  
 
1. Current Legal Situation and Planned Legislation  
 
At the beginning of November 2015, the Swiss Federal Council issued its report on a new 
Financial Services Act (FinSA/FIDLEG) and on a new Financial Institutions Act 
(FinIA/FINIG)1.2 After extensive parliamentary consultations and amendments, both acts 
were adopted by the Parliament on 15 June 2018. The purpose of the FinSA/FinIA is to 
strengthen client protection on the Swiss financial market and to promote the 
competitiveness of the financial centre. Furthermore, a level playing field for the 
performance of financial services shall be introduced for all market participants and a 
coherent and appropriate supervision of the operation of the asset management business 
shall be established.3  
 
Since FinIA – incidentally on the initiative of a trust association4 – also includes trustees, 
they will in future be subject to prudential supervision5 and authorisation requirements6 not 
                                                           
∗ For the translation the author thanks SARAH JANE KOERFGEN, Basel. For the final editing the author thanks EVA 

WETTSTEIN, Zürich. 
1 Cf. on the legislative procedure DIE BUNDESVERSAMMLUNG – DAS SCHWEIZERISCHE PARLAMENT, 

Finanzdienstleistungsgesetz (FIDLEG) und Finanzinstitutsgesetz (FINIG), available under 
https://www.parlament.ch/de/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20150073. 

2 SWISS FEDERAL COUNCIL, Report on the Financial Services Act (FinSA/FIDLEG) and on the Financial Institutions Act 
(FinIA/FINIG) of 4 November 2015, BBl 2015 8901 et seq. 

3 SWISS FEDERAL COUNCIL (n. 2), 8902. 
4 SWISS ASSOCIATION OF TRUST COMPANIES SATC, available under www.satc.ch; FEDERAL DEPARTMENT OF FINANCE, 

Federal Law on the Financial Services (FinSA/FIDLEG), Federal Law on the Financial Institutions (FinIA/FINIG), 
explanatory report on the consultation paper, 25 June 2014, available under 
https://www.admin.ch/ch/d/gg/pc/documents/2384/FINIG-FIDLEG-Erl.-Bericht-de.pdf; FEDERAL DEPARTMENT OF FINANCE 



 

 

only with regard to combating money laundering and terrorist financing7, but also with 
regard to their actual business activities.8  
 
2. Regulatory Registration of Trustees 
 
2.1. Definition of the Trustees 
 
Under regulatory aspects, a trustee is defined as a person who, based on the formation 
deed of a trust in the sense of the Hague Convention of 1 July 1985 on the law applicable 
to trusts and on their recognition9, professionally manages or disposes special assets for 
the benefit of the beneficiaries or for a specific purpose.10  

 
A trust is defined as the legal relationship created by 
a person, the settlor, – by legal transaction among 
living persons11 or in case of death12 – when assets 
for the benefit of one or more beneficiaries or for a 
specified purpose13 were subordinated to the control 
of a trustee.14 A trust is characterised by the fact that 
the assets of the trust constitute a separate fund and 
are therefore not a part of the trustee's own estate.15 
The rights relating to the assets of the trust stands in 

                                                                                                                                                                                 
(EFD), report of the Federal Department of Finance on the results of consultations on the Report on the Financial 
Services Act (FinSA/FIDLEG) and on the Financial Institutions Act (FinIA/FINIG), 13 March 2015, 11 et seq., available 
under https://www.admin.ch/ch/d/gg/pc/documents/ 2384/FINIG-FIDLEG-Ergebnisbericht-de.pdf; MICHAEL FERBER, Mehr 
Regulierung, bitte!, NZZ 19 October 2012, available under https://www.nzz.ch/finanzen/uebersicht/ 
boersen_und_maerkte/mehr-regulierung-bitte-1.17695293; WITHOUT AUTHOR, Präsident der Trust-Anbieter fordert 
glaubwürdige Aufsicht, Tages-Anzeiger 8 April 2016, available under https://www.tagesanzeiger.ch/wirtschaft/ 
standardPraesident-der-TrustAnbieter-fordert-glaubwuerdige-Aufsicht/story/26742624; MARIO STÄUBLE, Finanzverwalter 
wollen strenger kontrolliert werden, Tages-Anzeiger 25 June 2017, available under https://www.tagesanzeiger.ch/ 
wirtschaft/standard/Finanzverwalter-wollen-strenger-kontrolliert-werden/ story/10119648; MARIO STÄUBLE, Macht euch 
durchsichtig. Schweizer Trusts: Selbstkritik klingt gut – kann aber nur der Anfang sein, Tages-Anzeiger 25 June 2017, 
available under https://www.tagesanzeiger.ch/zeitungen/Macht-euch-durchsichtig/story/10689589. 

5 Art. 5 et seq. FinIA/FINIG. 
6 Art. 2 para. 1 lit. b FinIA/FINIG i.c.w. Art. 17 para. 2 FinIA/FINIG i.c.w. Art. 5 FinIA/FINIG. 
7 Cf. Art. 2 para. 3 lit. e – g GwG; Art. 6 para. 1 lit. a – d GwV; SWISS FINANCIAL MARKET SUPERVISORY AUTHORITY FINMA, 

FINMA-Circular 2011/1 „Activity as financial intermediary according to AMLA“, N. 106 et seq. 
8 FEDERAL DEPARTMENT OF FINANCE, FinSA/FIDLEG and FinIA/FINIG, available under https://www.efd.admin.ch/ 

efd/de/home/themen/wirtschaft--waehrung--finanzplatz/finanzmarktpolitik/fidleg-finig/fb-fidleg-finig.html. Cf. on trusts and 
FinIA/FINIG also FABIANNE DE VOS BURCHART, Trustees in Switzerland: The Office of Trustee under the (Draft) Financial 
Institutions Act, GesKR 2017, 281 et seq. as well as PATRICK SCHLEIFFER/PATRICK SCHÄRLI, Supervision of Portfolio 
Managers and Trustees – Update, CapLaw 7/2017. 

9 SR 0.221.371. 
10 Art. 17 para. 2 FinIA/FINIG. 
11 So-called „Inter vivos trust“. 
12 So-called „Testamentary Trust“. 
13 So-called „Purpose Trust“. 
14 Art. 2 para. 1 HTÜ. 
15 Art. 2 para. 2 lit. a HTÜ. Cf. also Art. 284a SchKG and Art. 284b SchKG. 



 

 

the name of the trustee or in the name of another person on behalf of the trustee.16 The 
trustee has the authority and the duty – for which he is accountable – to manage, employ 
or dispose of the trust assets in accordance with the terms of the trust and the special 
duties imposed upon him by law.17 It is this asset management and asset disposition 
authority of a trustee that is the starting point for supervision under financial market law.18 
The fact that the settlor of a trust reserves certain rights and powers for himself19 or that 
the trustee himself has rights as a beneficiary are not necessarily inconsistent with the 
existence of a trust.20 
 
Since Switzerland recognises non-written trusts,21 it can be assumed – despite the 
wording of the planned legislation – that trustees that professionally manage non-written 
trusts, i.e. trusts that have been established orally but can no longer be proven in writing22, 
are also subject to supervision if they are commercially active. Trustees of so-called 
"domestic trusts"("Binnentrusts")23 are also subject to supervision.  
 
According to the proposed wording, trustees, which exclusively manage assets of 
persons24 with economic or family ties25, or which exclusively manage assets within the 
scope of so called "Pension Fund Trusts"26, should not be subject to supervisory 
legislation.27 
 
2.2. Domestic Trustees 
 
A Swiss trustee is any trustee who has its registered office28 or domicile29 in Switzerland30 
and who exercises its activities within Switzerland or out of Switzerland into foreign 

                                                           
16 Art. 2 para. 2 lit. b HTÜ. 
17 Art. 2 para. 2 lit. c HTÜ. On the duties of the trustee cf. e.g. OLIVER ARTER, Aspekte der Vermögensverwaltung für 

Trustvermögen, Rechtsaspekte nach schweizerischem und US-amerikanischem Recht, ST 2005, 592 et seq., 593 et 
seq. 

18 Cf. also FABIANNE DE VOS BURCHART (n. 8), 284. 
19 So-called „Reserved Power Trust“. 
20 Art. 2 para. 3 HTÜ. On the invalidity, the so-called „Sham“, of a trust cf. OLIVER ARTER, Trust – Errichtung zum 

Schein/«Sham», Swiss Federal Court, judgement BGer 5A_436/2012 of 12 April 2012, AJP 2013, 1695 et seq. 
21 Art. 149a IPRG. 
22 HEINRICH HONSELL/NEDIM PETER VOGT/ANTON K. SCHNYDER/STEPHEN BERTI (ed.), Basler Kommentar Internationales 

Privatrecht (IPRG), Basel 2013 (cit. BasK-EDITOR); BasK-NEDIM PETER VOGT/DELPHINE PANNATIER KESSLER, N 6 on Art. 
149a IPRG. 

23 An internal trust is a trust in which an international connection is established solely by the choice of the foreign law 
applicable to the trust, e.g. if a trust whose founder, trustee and beneficiary are all domiciled in Switzerland is subject to 
trust law. BasK-NEDIM PETER VOGT/DELPHINE PANNATIER KESSLER, N 45 et seq. on Art. 149a - e IPRG, N 5 on Art. 149a 
IPRG, BasK-NEDIM PETER VOGT/DELPHINE PANNATIER KESSLER, N 10 on Art. 149c IPRG. Cf. also Art. 13 HTÜ. 

24 Art. 2 para. 2 lit. a FINIG. 
25 This exception should be particularly relevant for single family offices. Cf. SWISS FEDERAL COUNCIL (n. 2), 9018. 
26 OLIVER ARTER, Commercial Trusts, in: Oliver Arter/Florian S. Jörg (ed.), Entwicklungen im Gesellschaftsrecht II, Bern 

2007, 307 et seq., 328; OLIVER ARTER/KATHARINA PETRI, Business Trusts – der Trust im kommerziellen Umfeld, ST 2004, 
513 et seq., 516. 

27 Art. 2 para.2 lit. b FINIG. 
28 The seat of legal persons shall be, unless otherwise provided in their statutes, at the place where their administration is 

conducted. Cf. Art. 56 ZGB. 



 

 

countries.31 The effective administration of a Swiss trustee shall be carried out from 
Switzerland.32 
 
Swiss trustees must meet all personal, financial and organisational requirements of the 
Financial Institutions Act (FinIA).33  
 
2.3. Foreign Trustees 
 
2.3.1. Preliminary Remark 
 
Up to now at least, Switzerland does not have its own trust law.34 Apart from the fact that 
Swiss trustees perform their actual trustee activities in accordance with foreign law and 
therefore often have branches, representations or cooperations abroad for which there are 
at best separate regulatory requirements under local law, the Swiss trustee market is 
permeated by a large number of foreign and international trustees.  
 
The activities of foreign trustees in Switzerland may vary. Depending on how a foreign 
trustee performs its activities on the Swiss trustee market, different regulatory 
requirements will have to be met.  
 
2.3.2. Branch 
 
Trustees domiciled abroad who wish to establish a branch in Switzerland in which they 
employ persons who on a permanent and commercial basis act as trustees in Switzerland 
or from Switzerland on behalf of the respective foreign financial institution require a 
license35 from the supervisory authority36. The authorisation is granted if, in particular, 
certain requirements concerning organisation, staff, financial resources, guarantees, etc. 
are fulfilled.37 
 
The Financial Institutions Act (FinIA) also applies to "de facto branches". Trustees who 
have their statutory or articles of association domiciled abroad are therefore subject to 
                                                                                                                                                                                 
29 A person's place of residence is the place where he or she is staying with the intention of staying permanently. Cf. Art. 23 

para. 1 ZGB. 
30 Art. 18 para. 1 FinIA/FINIG. 
31 FABIANNE DE VOS BURCHART (n. 8), 285. 
32 Art. 10 FINIG. 
33 Cf. below title 4. 
34 Cf. on this postulate FDP-LIBERAL FRACTION 15.3098, Examination of a possible legal regulation of trusts, 11 March 

2015, available under https://www.parlament.ch/de/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20153098; 
Parliamentary initiative 16.488 FABIO REGAZZI, Inclusion of the trust's legal institution in Swiss legislation, 13 December 
2016, available under https://www.parlament.ch/ de/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20160488; Motion 
COMMISSION FOR LEGAL AFFAIRS COUNCIL OF STATES 18.3383, Introduction of the trust into the Swiss legal system, 26 
April 2018, available under https://www.parlament.ch/de/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20183383. 

35 On the licensing requirements cf. Art. 53 et seq. FinIA/FINIG. 
36 Art. 52 para. 1 lit. a FinIA/FINIG. 
37 Art. 53 et seq. FinIA/FINIG. 



 

 

supervisory legislation and require – among other things – a license if their decision-
making is organised and regularly carried out in Switzerland or an organised regular 
activity is performed for them here.38  
 
If a foreign trustee is actually managed in Switzerland or conducts its business exclusively 
or predominantly in or from Switzerland, it must organise itself in accordance with the 
Swiss law and is subject to the provisions on domestic trustees.39 
 
2.3.3. Representation 
 
Foreign trustees must have an authorisation from the Swiss supervisory authority if they 
employ persons in Switzerland who work for them on a permanent and commercial basis 
in Switzerland or from Switzerland in a manner other than a branch, in particular by 
forwarding client orders to them or representing them for advertising or other purposes.40 
The authorisation is granted if certain particular requirements regarding foreign supervision 
and guarantees are met.41 
 
2.3.4. Cross-Border Activity 
 
If the sole purpose of a foreign financial institution is to provide cross-border trustee 
services, a Swiss authorisation is not required.42 
 
3. Professional Activity 
 
Trustees act on a professional basis if they pursue an independent economic activity 
oriented towards permanent remuneration.43 Professional activity is assumed when the 
trustee acts as trustee in more than 20 cases or promotes the provision of its services in 
advertisements, prospectuses, circulars or electronic media, the latter even if the 
advertising results in less than 20 trustee activities.44  
 
The type and form of the advertising media are of no importance. Advertising media 
include all print and electronic media, such as newspapers and magazines, direct mail, 
brochures, fact sheets, information letters, press conferences, telephone marketing, 
unsolicited telephone calls (cold calling), presentations (road shows), financial trade fairs, 
                                                           
38 OLIVER ARTER, Bankenaufsichtsrecht in der Schweiz, Standortbestimmung und Zukunftsperspektiven am Vorabend der 

FINMA, Bern 2008, 126 et seq., fn. 727. 
39 Cf. federal ruling 130 II 351 et seq., 362 E. 5.1; Cf. also SFBC-bulletin 48 (2006), Verfügung der Eidgenössischen 

Bankenkommission vom 24. November 2005 i.S. Pro Futura Gruppe, 312 et seq., 319 et seq. fn. 23 et seq. On the whole 
OLIVER ARTER (n. 38), 126 et seq., fn. 727. 

40 Art. 58 para. 1 FINIG. On the licensing requirements cf. Art. 59 FinIA/FINIG. 
41 Art. 59 et seq. FinIA/FINIG. 
42 FABIANNE DE VOS BURCHART (n.8), 286. 
43 Art. 17 para. 2 FinIA/FINIG i.c.w. Art. 3 FinIA/FINIG; Art. 2 lit. b HRegV; SWISS FEDERAL COUNCIL (n. 2), 8947. 
44 SWISS FEDERAL COUNCIL (n. 2), 8947; FEDERAL ADMINISTRATIVE COURT, judgement of 10 December 2013, B-1186/2013, 

E. 3.3. 



 

 

sponsored reports on trustee services, home visits of all kinds, Internet websites and other 
forms of e-commerce and e-mails.45  
 
4. Authorisation Requirements for Domestic Trustees 
 
4.1. General 
 

An authorisation is granted to those who 
meet the general authorisation 
requirements46 and the specific conditions 
that apply to the individual financial 
institutions47.48 Trustees must also provide 
proof that they are supervised by a 
supervisory organisation when applying for 
an authorisation.49  
 
 

4.2. Organisation 
 
4.2.1. General 
 
According to the draft law, a trustee must establish appropriate50 rules for corporate 
governance51 and be organised in such a way as to be able to fulfil its legal obligations.52 
In addition, the trustee must identify, measure, manage and supervise its risks, including 
cross-border legal and reputational risks, and ensure effective internal controls.53 
  

                                                           
45 Analogous to SWISS FINANCIAL MARKET SUPERVISORY AUTHORITY FINMA, FINMA-circular 2013/9 „Vertrieb kollektiver 

Kapitalanlagen“, N. 6. 
46 Art. 5 et seq. FinIA/FINIG. 
47 As for trustees cf. Art. 17 et seq. FinIA/FINIG. 
48 Art. 18 et seq. FinIA/FINIG. 
49 Art. 7 para. 2 FinIA/FINIG i.c.w. Art. 43a FINMAG. 
50 The term "reasonable" means that the requirements for the organisation of the trustee must correspond to the risks and 

complexity of the transactions carried out. The provision on organisation shall be applied in accordance with the principle 
of proportionality. The appropriate organisation must in any case ensure compliance with all provisions of financial 
market law. Cf. SWISS FEDERAL COUNCIL (n. 2), 9022. 

51 In the style of Art. 3 para. 2 lit. a BankG and Art. 8 FinfraG. So SWISS FEDERAL COUNCIL (n. 2), 9022. Cf. on this also 
OLIVER ARTER (n. 38), 119 et seq. The requirements for trustees are likely to be much lower than for banks. 

52 Art. 9 para. 1 FINIG. This is also a consequence of the warranty requirement pursuant to Art. 11 FinIA/ FINIG. Cf. on this 
e.g. SWISS FINANCIAL MARKET SUPERVISORY AUTHORITY FINMA, FINMA-circular 1/2010, decree of 11 January 2010, E. 
2.1. 

53 Art. 9 para. 2 FinIA/FINIG. Cf. concretising SWISS FINANCIAL MARKET SUPERVISORY AUTHORITY FINMA, FINMA-circular 
1/2010, decree of 11. January 2010, 109 et seq., N. 43. 



 

 

4.2.2. Legal and Reputational Risks 
 
Legal and reputational risks primarily arise in two areas. On the one hand, a trustee in his 
– typically – international activities must ensure that he or she complies with the 
supervisory requirements, for example in the case of (multiple) physical presence or other 
cross-border activities abroad or with regard to any compulsory registration, and that he or 
she complies with the requirements arising from foreign tax and criminal law.54 On the 
other hand, legal and reputational risks may arise from foreign money laundering law and 
in particular from civil, conflict and procedural law norms.55  
 
Swiss trustees must therefore either build up the necessary country-specific and other 
specialist knowledge themselves or obtain it from third parties as external service 
providers.56 
 
4.2.3. Applicable Trust Law 
 
A trust is regularly subject to the law chosen by the settlor.57 If no applicable law has been 
chosen, the trust is usually subject to the law with which it is most closely connected.58  
 
The applicable trust law particularly governs: 
a) the appointment, resignation and removal of trustees, the capacity to act as a trustee, 

and the devolution of the office of trustee; 
b) the rights and duties of trustees amongst themselves; 
c) the right of trustees to wholly or partially delegate the discharge of their duties or the 

exercise of their powers; 
d) the power of trustees to administer or to dispose of trust assets, to create security 

interests in the trust assets or to acquire new assets; 
e) the trustees’ powers of investments; 
f) restrictions regarding the duration of the trust and regarding the power to accumulate 

the income of the trust; 
g) the relationships between the trustees and the beneficiaries including the personal 

liability of the trustees to the beneficiaries; 
h) the variation or termination of the trust; 
i) the distribution of the trust assets; 
j) the duty of trustees to account for their administration.59 
 

                                                           
54 SWISS FINANCIAL MARKET SUPERVISORY AUTHORITY FINMA, FINMA position paper on the legal and reputational risks in 

cross-border financial services business („position paper legal risks“), 22 October 2010, 2, 8 et seq. 
55 SWISS FINANCIAL MARKET SUPERVISORY AUTHORITY FINMA (n. 54), 9 et seq. 
56 SWISS FINANCIAL MARKET SUPERVISORY AUTHORITY FINMA (n. 54), 18. 
57 Art. 6 HTÜ. 
58 Art. 7 HTÜ. 
59 Art. 8 HTÜ. 



 

 

According to Swiss supervisory law, a Swiss trustee is obliged to comply with all trust laws 
under which he or she may exercise an activity as a trustee. In contrast to foreign trustees, 
a Swiss trustee is not able to operate under domestic trust law because Switzerland does 
not yet have its own substantive trust law. This weak point in the supervision of trustees 
should have been recognised by now, as there are now almost hectic attempts to create a 
substantive Swiss trust law or at least a trust-like Swiss alternative as soon as possible, for 
example by adapting the law of the Swiss Family Foundation60.61 
 
4.2.4. "Firewall" and "Fraudulent transfer" Legislation 
 
Especially the regulatory requirement to comply with foreign civil and conflict law norms 
could cause concerns in the implementation and concretisation of the trustee industry. In 
practice, a large number of trusts are established to protect the founder of the trust against 
claims by third parties, be it the spouse in the event of a divorce or a creditor in the event 
of bankruptcy62, or that a trust established for the planning of an estate should not respect 
the rights of heirs claiming a forced heirship. There are also a large number of trust 
jurisdictions which are familiar with so-called "firewall legislation" and/or special laws 
regarding fraudulent transfer legislation. 
 
The aim of firewall legislation is to clarify, repeat or amend the law applicable to trusts. On 
the one hand, firewall legislation can stipulate that national law applies to determine certain 
issues relating to the formation, validity and administration of a domestic trust. Therefore, 
firewall legislation may require that national law be applied to determine certain issues 
relating to the creation, validity and management of a domestic trust. On the other hand, 
firewall legislation may prevent the recognition or enforcement of judgments of foreign 
courts, and in some jurisdictions also of arbitrators' or arbitrators' awards, with respect to 
the trust property of a domestic trust. In part, firewall legislation in trust jurisdictions is 
inconsistent with the Hague Trust Convention or the property, inheritance, debt collection 
and bankruptcy laws of the state of the settlor's residence, spouse, heirs or creditors. 
 
The historical foundation of many "Fraudulent Transfer"-legislations of various offshore 
trust jurisdictions is the English "Fraudulent Conveyances Act 1571(13 Eliz 1, c 5)", also 
known as the "Statute of Elizabeth". With regard to trusts, the objective of fraudulent 
transfer legislation is to request the application of domestic law, when it has to be 
assessed: 
 
• whether transfers of assets to a trust that were made at too low a value are to be 

reversed; 

                                                           
60 On this OLIVER ARTER, Die schweizerische Familienstiftung, in: Peter V. Kunz/Florian S. Jörg/Oliver Arter (ed.), 

Entwicklungen im Gesellschaftsrecht VII, Bern 2012, 107 et seq. 
61 Cf. the notes in n. 34. 
62 So-called „Asset Protection Trusts“. 



 

 

• the periods of limitation within which creditors may assert claims for cancellation or 
retransfer of capital transfers to trusts; 

• when trustees and, where applicable, beneficiaries of a trust have received transfers of 
assets to the trust or distributions from the trust in good faith. 

 
Fraudulent transfer Legislation regularly opposes any possible Paulian actions for 
rescission by creditors63 and their enforcement.64 
 
What applies now with regard to the legal and reputational risks to be avoided if a trustee 
is active in a trust whose applicable trust law knows protection provisions against claims of 
spouses, heirs or creditors, but for example the applicable divorce and matrimonial 
property law, inheritance law or debt collection and bankruptcy law at the (last) domicile of 
the settlor currently opposes these provisions? Or what applies if an heir can assert claims 
for information regarding trust assets on the grounds of inheritance law norms, but the trust 
deed and the relevant trust law do not recognise such claims for information or explicitly 
reject them? And is it to be distinguished whether those persons who assert claims against 
a trustee are beneficiaries or whether they are not related to the trustee under trust law? 
And finally, what applies if Swiss courts issue orders against a trustee that are 
incompatible with the applicable trust law? 65 For a Swiss trustee, this could lead to difficult 
reputational and legal issues in the future, whose answers will ultimately also have an 
impact on the trustee's duty of impeccable management.66 
 
4.2.5. Tax Legislation 
 
A similar problem exists in the analysis and handling of legal and reputational risks that 
may arise from tax regulations. In any case, it is necessary for a trustee to find out when 
his actions or omissions in foreign countries are regarded as aiding and abetting tax 
offences.67 
  

                                                           
63 Cf. for Switzerland Art. 285 et seq. SchKG. 
64 Cf. for Switzerland soon Art. 174c IPRG, according to which foreign judgments on actions for annulment and other acts 

detrimental to creditors which are closely related to a bankruptcy decree recognised in Switzerland are recognised in 
accordance with Art. 25-27 IPRG if they were given in the State of origin of the bankruptcy decree or are recognised in 
that State and the defendant was not domiciled in Switzerland. 

65 SWISS FEDERAL COURT, judgement of 26 April 2012, 5A_259/2010, E. 7; TOBY GRAHAM, The Hague Trusts Convention 
five years on: the Swiss Federal Supreme Court’s decision in Rybolovlev v Rybolovleva, Trusts & Trustees 2012, 746 et 
seq. 

66 Cf. title 4.4. 
67 SWISS FINANCIAL MARKET SUPERVISORY AUTHORITY FINMA, Frequently Asked Questions (FAQ) legal and reputational 

risks in cross-border financial services business, 19 June 2012, A.1. 



 

 

4.2.6. Minimum Requirements for the Organisation 
 
The specific requirements for the organisational structure are not known yet. At a later 
stage, the Swiss Federal Council will define minimum requirements for the organisation of 
the trustees, taking the different business activities and company sizes as well as the risks 
of the trust activity into account.68 
 
4.3. Place of Management 
 
A Swiss trustee must actually be managed from Switzerland.69 This does not apply to 
general directives and decisions within the framework of group monitoring, provided that 
the trustee forms part of a financial group that is subject to appropriate consolidated 
supervision by foreign supervisory authorities.70 
 
In addition, the persons entrusted with the management of the trustee must be resident at 
a domicile from which they can actually exercise the management.71 
 
4.4. Guarantee of Irreproachable Management 
 
4.4.1. General 
 
A trustee and the persons entrusted with the administration and management of the 
trustee must guarantee the proper execution of business activities.72 In addition, the 
persons entrusted with the administration and management must have a good reputation 
and the technical qualifications required for this function.73 
 
4.4.2. Guarantee Requirement 
 
The persons in question must be technically competent, act professionally in business 
transactions and follow the applicable laws, directives and the practice of the supervisory 
authorities as well as the customs of business transactions and internal guidelines.74 
 
Based on the previous case law on the guarantee requirement, flawless business 
operation and professional conduct in the business transactions of a trustee will primarily 
require compliance with the legal system, i.e. the laws and regulations, namely the 

                                                           
68 Art. 9 para. 3 FinIA/FINIG. 
69 Art. 10 para. 1 FinIA/FINIG. 
70 Art. 10 para. 1 FinIA/FINIG. 
71 Art. 10 para. 2 FinIA/FINIG. 
72 Art. 11 para. 1 FinIA/FINIG. The qualified participants in a trust company (on this Art. 11 para. 4 FinIA/FINIG) must also 

enjoy a good reputation in accordance with Art. 11 para. 3 FinIA/FINIG and ensure that their influence does not harm a 
prudent and sound business activity. 

73 Art. 11 para. 2 FinIA/FINIG. 
74 OLIVER ARTER (n. 38), 123 et seq. with further references. 



 

 

applicable trust law and supervisory law, but also other civil, criminal and tax law, as well 
as the statutes and the internal set of rules of the trustee.75 Furthermore, it is not 
compatible with the requirement of flawless business operation if business practice 
violates codes of conduct, trust regulations or the duty of loyalty and care, in particular 
towards the beneficiaries.76 
 
A guarantor is any person whose responsibility to the trustee could jeopardize the trustee's 
continued existence.77 Although the requirement is directly addressed to natural persons, 
the trustee as a company must also guarantee flawless business operations.78 If the 
guaranty obligation is breached, it is advisable to dismiss the guilty person and to impose 
an occupational ban.79 If the trustee can no longer guarantee flawless business 
operations, a withdrawal of the license must be issued.80 
 
4.4.3. Good Reputation 
 
The term "good reputation" includes correct behaviour and trustworthiness.81 For the 
evaluation of the "good reputation" not only the closer vocational activity, but also a 
criminal relevant behaviour in the further vocational, although not private, environment is to 
be considered.82 
 
The "good reputation" is an additional moral requirement for impeccable management and 
is intended to guarantee correct conduct in business operations.83 A "good reputation" is 
generally to be assumed if a person's previous conduct has not affected their 
trustworthiness. For the purpose of assessing the "good reputation", curriculum vitae, 
references or similar documents as well as extracts from criminal records and debt 
collection registers must be included.84 
 
Furthermore, the concept of "good reputation" should not be understood morally and 
should not lead to more being demanded than legal and moral conduct in the legal 
sense.85 

                                                           
75 OLIVER ARTER (n. 38), 124 with further references; FEDERAL ADMINISTRATIVE COURT, judgement of 18 May 2017, B-

5756/2014, E. 3.2.3. 
76 OLIVER ARTER (n. 38), 124 with further references; SWISS FEDERAL COURT, judgement of 27 May 2004, 2A.261/2004, E. 

1; FEDERAL ADMINISTRATIVE COURT, judgement of 18 May 2017, B-5756/2014, E. 3.2.3. 
77 OLIVER ARTER (n. 38), 124 with further references. 
78 OLIVER ARTER (n. 38), 124 with further references. 
79 OLIVER ARTER (n. 38), 124 with further references; Art. 33 FINMAG. 
80 OLIVER ARTER (n. ), 124 with further references; Art. 37 FINMAG. 
81 RENÉ BÖSCH/FRANÇOIS RAYROUX/CHRISTOPH WINZELER/ERIC STUPP (ed.), Kollektivanlagengesetz (KAG), Basel 2016 (cit. 

BasK-EDITOR), BasK-FRANÇOIS BIANCHI/SARO GRANO, n 6 on Art. 14 KAG; ROLF SETHE/OLIVIER FAVRE/MARTIN 

HESS/STEFAN KRAMER/ANSGAR SCHOTT (ed.), Commentary on the Financial Market Infrastructure Act FMIA, Zurich 2017 
(cit. SK-EDITOR), SK-ANSGAR SCHOTT/MARKUS WINKLER, n 17 on Art. 27 FMIA. 

82 Federal ruling 108 Ib 196 ff, 201 E. 2 b. aa; SK-ANSGAR SCHOTT/MARKUS WINKLER, n 17 on Art. 27 FMIA. 
83 BasK-FRANÇOIS BIANCHI/SARO GRANO, n 6 on Art. 14 KAG. 
84 BasK-FRANÇOIS BIANCHI/SARO GRANO, n 6 on Art. 14 KAG. 
85 SK-ANSGAR SCHOTT/MARKUS WINKLER, n 17 on Art. 27 FMIA. 



 

 

 
4.4.4. Required Professional Qualifications 
 
According to the previous licensing practice of the Financial Market Authority FINMA, the 
necessary "professional qualifications" do not have to be fulfilled by every (leading) 
member of the relevant body.86 It is important that every single person has the 
qualifications that they need to fulfil their tasks.87 Professional qualifications are required 
from a single person according to their function and responsibilities and altogether from the 
respective committee as a whole.88 
 
The criteria for the professional qualification can be the prior education, professional 
experience as well as the related track record.89 
 
4.5. Delegation of Tasks 
 
Trustees may only assign a task to third parties who have the skills, knowledge and 
experience as well as the necessary authorisations required for this activity.90 Third parties 
involved must be carefully instructed and supervised.91 
 
The supervisory authority may make the transfer of investment decisions of a trustee to a 
person abroad subject to the conclusion of a cooperation and information exchange 
agreement between FINMA and the responsible foreign supervisory authority, especially if 
foreign law requires such an agreement to be concluded.92 
 
4.6. Foreign Transactions 
 
A trustee licensed in Switzerland must notify the supervisory authority before establishing, 
acquiring or giving up a subsidiary, a branch or a representative office abroad, or before 
acquiring or giving up a qualified stake in a foreign company.93 This compulsory 
notification allows consolidated supervision to be exercised and legal and reputational 
risks of a trustee to be identified and controlled.94 
 
                                                           
86 SK-ANSGAR SCHOTT/MARKUS WINKLER, n 18 on Art. 27 FMIA. 
87 FEDERAL DEPARTMENT OF FINANCE, Federal Law on the Financial Services (FinSA/FIDLEG), Federal Law on the 

Financial Institutions (FinIA/FINIG), explanatory report on the consultation paper, 25 June 2014, 126, available under 
https://www.admin.ch/ch/d/gg/pc/documents/2384/FINIG-FIDLEG-Erl.-Bericht-de.pdf; SK-ANSGAR SCHOTT/MARKUS 

WINKLER, n 18 on Art. 27 FMIA. 
88 FEDERAL DEPARTMENT OF FINANCE, Federal Law on the Financial Services (FinSA/FIDLEG), Federal Law on the 

Financial Institutions (FinIA/FINIG), explanatory report on the consultation paper, 25 June 2014, 126, available under 
https://www.admin.ch/ch/d/gg/pc/documents/2384/FINIG-FIDLEG-Erl.-Bericht-de.pdf. 

89 BasK-FRANÇOIS BIANCHI/SARO GRANO, n 7 on Art. 14 KAG; SK-ANSGAR SCHOTT/MARKUS WINKLER, n 18 on Art. 27 FMIA. 
90 Art. 14 para. 1 FinIA/FINIG. 
91 Art. 14 para. 1 FinIA/FINIG. 
92 Art. 14 para. 2 FinIA/FINIG. 
93 Art. 15 FinIA/FINIG. 
94 SWISS FEDERAL COUNCIL (n. 2), 9024. 



 

 

4.7. Ombudsman's Office 
 
Trustees must henceforth join an ombudsman's office at the latest when they commence 
their activities.95 
 
4.8. Legal Form 
 
Trustees based or domiciled in Switzerland must henceforth organise themselves either as 
sole proprietorship, as trading company (collective proprietorship, limited partnership, 
stock company, limited liability company, partnership limited by shares) or as cooperative96 
and register in the commercial register97. Trustees can therefore also be natural persons, 
provided they are entered in the commercial register.  
 
Trustees can therefore not be organised as enterprise foundations or associations. 
 
4.9. The Trustee's Task According to FinIA 
 
In accordance with article 19 section 2 FinIA, a trustee manages the special fund, ensures 
that it retains its value and uses it for a specific purpose. Whether the term "for a specific 
purpose" at this point98 was well-chosen is doubtful, since shortened. More appropriate 
would have been a term which would have stated that the trustee must use the trust assets 
for the benefit of a beneficiary or for a specific purpose.99 
 
The trustee is subject to the requirements of the FinIA, the trust regulations and the special 
obligations imposed on him by the law applicable to the trust.100 Based on the guarantee 
obligations101, this implicitly requires that the trustee possesses the corresponding 
expertise and is organised in a way that ensures the fulfilment of his specific functions.102 
This requires the trustee to have specific knowledge of the applicable foreign trust law.103 
 
Even if the trust assets become the ownership of the trustee under civil law, the trustee 
may only dispose of them in the sense of the trust deed.104 This requires a trustee to take 
organisational measures to prevent the trust assets from being mixed with the assets of 

                                                           
95 Art. 15 para. 1 FinIA/FINIG. 
96 Art. 18 para. 1 FinIA/FINIG. 
97 Art. 18 para. 2 FinIA/FINIG. 
98 But cf. appropriate Art. 17 para. 2 FinIA/FINIG. 
99 Cf. Art. 2 HTÜ. 
100 SWISS FEDERAL COUNCIL (n. 2), 9026. 
101 Art. 11 FinIA/FINIG. 
102 SWISS FEDERAL COUNCIL (n. 2), 9026. 
103 SWISS FEDERAL COUNCIL (n. 2), 9026. 
104 SWISS FEDERAL COUNCIL (n. 2), 9026. 



 

 

the financial institution acting as trustee.105 Banks that carry out trustee activities must 
therefore perform them in a separate legal entity.106 
 
4.10. Qualified Managing Directors 
 
The management of a trustee must generally consist of at least two qualified persons.107 If 
it is proven that the orderly continuation of business operations is guaranteed, the 
management can also consist of only one qualified person.108 
 
A person is qualified for management if he or she has an education appropriate to the 
activities of the trustee and sufficient professional experience in the context of trusts at the 
time of taking over management.109 The requirements that will be established in this regard 
will be the subject of the implementing provisions of the Federal Council. The difficulty will 
be that Switzerland does not have its own material trust law. For this reason, it will 
probably only be possible to establish very general education criteria, because a Swiss 
trustee will always perform his activity under one or more foreign trust laws.  
 
4.11. Risk Management and Internal Control 
 
Trustees must have adequate risk management and effective internal control, which 
among other things ensures compliance with legal and internal regulations 
(compliance).110 The tasks of risk management and internal control can be carried out by a 
qualified managing director or delegated to appropriately qualified employees or to a 
qualified external body.111 Persons exercising risk management or internal control tasks 
may not be involved in the operations they monitor.112 
 
4.12. Minimum Capital and Collateral 
 
The minimum capital of a trustee must amount to CHF 100'000 and be paid in cash.113 
This minimum capital must constantly be met.114 Trustees must furthermore have 
adequate collateral or take out professional indemnity insurance.115 The Federal Council 
will determine the minimum amounts for the collateral and the insured sum of the 
professional indemnity insurance through an ordinance.116 

                                                           
105 SWISS FEDERAL COUNCIL (n. 2), 9026. 
106 SWISS FEDERAL COUNCIL (n. 2), 9026. 
107 Art. 20 para. 1 FinIA/FINIG. 
108 Art. 20 para. 2 FinIA/FINIG. 
109 Art. 20 para. 3 FinIA/FINIG. 
110 Art. 21 para. 1 FinIA/FINIG. 
111 Art. 21 para. 2 FinIA/FINIG. 
112 Art. 21 para. 3 FinIA/FINIG. 
113 Art. 22 para. 1 FinIA/FINIG. 
114 Art. 22 para. 1 FinIA/FINIG. 
115 Art. 22 para. 2 FinIA/FINIG. 
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4.13. Equity Capital 
 
Trustees must have adequate equity capital at their disposal.117 These must always 
amount to at least one quarter of the fixed costs of the last annual financial statements, but 
not to more than CHF 10 million.118 
 
5. Other / Miscellaneous 
 
5.1. Protection of the Designation as Trustee 
 
The designation of a trustee may not cause confusion 
or deception.119 The term "trustee" may in future only 
be used solely or in combination with other words in 
the company, in the description of the business 
purpose or in business documents if the respective 
persons have the appropriate license.120 
 
5.2. Applicability of the FinSA to Trustees 
 
In the view expressed here, the FinSA should not apply to trustees, which is why no further 
explanation is given.121 
 
5.3. Non-registration of Foundation Boards, but Registration of Trustees of 

Charitable Trusts? 
 
Probably the most peculiar thing about the prudential supervision of trustees is that in 
future trustees will be supervised, but that foundation boards, especially those of domestic 
and foreign family foundations with identical functions,122 are not subject to supervision. 
This is all the more surprising in view of the fact that in a large number of countries 
foundation laws have recently been created as an alternative to trust law. 
 
Examples for this are Jersey123, Guernsey124, Isle of Man125, Gibraltar126, Cayman 
Islands127, Bahamas128, Barbados129, Liberia130, St. Kitts and Nevis131, Antigua and 

                                                           
117 Art. 23 para. 1 FinIA/FINIG. 
118 Art. 23 para. 2 FinIA/FINIG. 
119 Art. 13 para. 1 FinIA/FINIG. 
120 Art. 13 para. 2 FinIA/FINIG. 
121 Cf. on this FABIANNE DE VOS BURCHART, Trustees under the Financial Services Act: Quo Vadis?, GesKR 2018, 10 et 

seq., 23 et seq. 
122 On the Swiss Family Foundation cf. OLIVER ARTER (n.60), 107 et seq. 
123 Foundations (Jersey) Law 2009. Cf. e.g. ZILLAH HOWARD, Will foundations in Jersey draw upon jurisprudence in civil law 

countries, or will they develop separately, drawing parallels with the law and practice relating to trusts and companies?, 
Trusts & Trustees, July 2017, 689 et seq. 

124 Foundations (Guernsey) Law, 2012. 
125 Isle of Man Foundations Act 2011. 



 

 

Barbuda132, Anguilla133, Seychelles134, Vanuatu135, Belize136, Labuan137, Mauritius138, Cook 
Islands139 or Samoa140. Even in the United States of America – as the example of the State 
of New Hampshire shows141 – a foundation law was established in 2017.142 The foundation 
also seems to be popular in the Arab region. This is demonstrated by the fact that a 
foundation law was established in close succession in Qatar143, Abu Dhabi144 and recently 
Dubai145.146 
 
The subordination of trustees under the Financial Institutions Act and the simultaneous 
non-subordination of foundation boards, in particular of foundations performing similar or 
identical functions as trusts for the purpose of benefiting family members, is not objectively 
justified and should be eliminated. 
 
It remains to be seen whether an amendment of the law will be necessary for this or 
whether – as certain parties have already considered – in the sense of an "economic 
approach" by means of a teleological interpretation of the term trustee, foundation boards 
will one day also be subject to prudential supervision under FinIA.147 In the opinion 
expressed here, such an interpretation cannot be justified in any case, which is why 
foundation boards are not to be subject to FinIA. If foundation boards or foundations are to 
be subject to the FinIA, a revision of the law would be necessary according to the view 
expressed here.  

                                                                                                                                                                                 
126 Gibraltar Private Foundations Bill 2017. 
127 Cayman Islands, The Foundation Companies Bill, 2016. Cf. on this TONY PURSALL, Cayman Islands foundation 

companies revisited, Trusts & Trustees, July 2018, 541 et seq. 
128 Bahamas Foundation Act, 2004. 
129 Barbados Foundation Act 2013-12. Cf. on the topic of attractiveness of a location by introducing both foundation and 

trust law LIZA A. HARRIDYAL SODHA, Enhanced asset planning vehicles in Barbados: trusts, private trust companies, and 
foundations, Trusts & Trustees, July 2017, 637 et seq. 

130 Liberia Associations Law, Part VI, Chapter 60 (as amended, 2002). 
131 Saint Kitts and Nevis Foundations Act, 2003. 
132 Antigua and Barbuda International Foundations Act 2007. 
133 Anguilla Foundation Act 2008. 
134 Seychelles Foundations Act 2009. 
135 Vanuatu Foundation Act 2009. 
136 Belize International Foundations Act 2010. 
137 Labuan Foundations Act 2010. 
138 Mauritius Foundations Act 2012. 
139 Cook Islands Foundations Act 2012. 
140 Samoa Foundations Act 2016. Cf. to the whole also PAOLO PANICO, Private foundations and trusts: just the same but 

different?, Trusts & Trustees, February 2016, 132 et seq. 
141 New Hampshire Revised Statutes Annotated (RSA) 564-F:3-301. 
142 TODD D. MAYO, The New Hampshire Foundation Act, Trusts & Trustees, July 2018, 606 et seq. 
143 Qatar Financial Centre, Foundation Regulations 2016. 
144 Abu Dhabi Global Market, Foundations Regulations 2017. 
145 Dubai International Financial Centre, Foundations Law DIFC No. 3 of 2018. 
146 Cf. on this also STIJN JANSSEN/MARTIJN VAN STEENSEL, The DIFC Foundations Law 2018, Trusts & Trustees, July 2018, 

552 et seq.; FILIPPO NOSEDA, Why foundations have the potential to play a big role in the Gulf, Trusts & Trustees, July 
2018, 519 et seq. 

147 For the "economic approach" and the teleological interpretation cf. only PETER NOBEL, Die wirtschaftliche 
Betrachtungsweise im Recht, SJZ 2017, 457 et seq., 462 et seq. 



 

 

 
5.4. Fiduciary Relationship 
 
The same procedure as for the non-subordination of foundation boards of domestic or 
foreign family foundations was followed for the administration fiduciary.148 According to the 
view expressed here, the fiduciary of a functionally trust-like administrative fiduciary 
relationship would also be subject to prudential supervision like trustees, which would be 
all the more justifiable since the fiduciary deposits at Swiss banks amounted to CHF 138 
billion in 2017.149 Due to the wording of the FinIA and the legislative process, however, it is 
currently not justifiable to subordinate fiduciaries within the scope of administrative 
fiduciary relationships. 
 
5.5. Protector 
 
According to the definition of the FinIA, a trustee is someone who manages or disposes of 
trust assets on a professional basis for the benefit of the beneficiaries or for a specific 
purpose.150 Protectors of a trust therefore generally do not fall under the prudential 
supervision of the FinIA, as the protector is not a person who typically has management or 
disposition competencies with regard to trust assets.151 Protectors usually only have 
supervisory rights over the trustee and veto rights over its/their decisions. Furthermore, a 
protector frequently has the right to dismiss the trustee, at his discretion or under certain 
conditions, and to appoint a new trustee.  
 
However, the rights and obligations of the protector in the context of a trust deed can be 
structured very differently. If a protector is only entitled to replace or supervise the trustee 
and only has a veto right with regard to the investment of the trust assets or distributions to 
beneficiaries, the protector does not qualify as a quasi-trustee under financial institution 
law and is therefore not subject to the FinIA.152 
 
However, as soon as the protector makes investment decisions solely or together with the 
trustee or has the power to distribute funds to beneficiaries, he or she becomes a quasi-
trustee according to the opinion stated here – similar to the qualification as a financial 
intermediary153 – and then is subject to the FinIA.154 
  

                                                           
148 Cf. on the administration trust MATTHIAS SEILER, Trust und Treuhand im schweizerischen Recht, Zurich 2005, 48 et seq. 

For the legal qualification cf. federal ruling 99 II 393 et seq., 397 E. 6. 
149 SWISS NATIONAL BANK, Die Banken in der Schweiz, June 2018, 6, available under https://www.snb.ch/de/mmr/reference/ 

banks_2017/source/banks_2017.de.pdf. 
150 Art. 17 para. 2 FinIA/FINIG. 
151 On the protector cf. OLIVER ARTER, Protektor eines Trusts, Befugnisse und Pflichten im Rahmen des Trusts, ST 2006, 

729 et seq. 
152 In the style of OLIVER ARTER (n. 151), 730. 
153 SWISS FINANCIAL MARKET SUPERVISORY AUTHORITY FINMA, FINMA-circular 2011/1 „Activity as financial intermediary 

according to AMLA“ (n 7), N. 106. 
154 In the style of OLIVER ARTER (n. 151), 730 et seq. 



 

 

5.6. Transitional Periods 
 
Trustees who commence their activities within one year of the entry into force of the FinIA 
must report immediately to the Swiss Financial Market Supervisory Authority FINMA and 
meet the licensing requirements155 from the start of their activities – with the exception of 
proof that they are supervised by a supervisory organisation156.157 At the latest one year 
after the FINMA has approved a supervisory organisation, they must join such an 
organisation and submit an application for a licence.158 Until the decision on the 
authorisation has been made, they may carry out their operations provided that they are 
affiliated to a self-regulatory organisation in accordance with the money laundering 
legislation159 and are supervised by it with regard to compliance with the relevant 
obligations.160 
 
6. Conclusions 
 
Trustees will soon be supervised and will have to comply with a variety of new supervisory 
obligations. This supervision of the trustees will raise a number of other questions 
regarding the supervision itself. Why should trustees of a philanthropic trust at best be 
subject to supervision under the FinIA, while foundation boards of philanthropic 
foundations should be subject to supervision by the foundation supervisory authorities?161 
Why are trustees of "family trusts" subject to supervision, but foundation boards of family 
foundations are not? Why are trustees of commercial trusts and business trusts162 subject 
to FinIA supervision, whereas foundation boards of enterprise foundations are subject to 
either general foundation supervision or, in the case of a family-enterprise foundation, not 
supervised at all? Sooner or later, these inconsistencies will have to be eliminated, either 
by supervising the foundation boards of family foundations in the future or – what would be 
unlikely in practice but welcome in terms of content – by abolishing the supervision of 
trustees again. If need be, separate supervision of philanthropic institutions – irrespective 
of whether they are foundations, trusts or associations – on one hand and separate 
supervision of family trusts and foundations on the other hand should also be considered. 
 
Whether in retrospect it would also have been better to refrain from supervising the 
trustees, if such supervision is considered to be reasonable at all, at least until it has been 
clarified whether Switzerland intends to create its own substantive trust law or a Swiss 

                                                           
155 Art. 74 para. 3 FinIA/FINIG. 
156 Art. 43a FINMAG. 
157 Art. 7 para. 2 FinIA/FINIG. 
158 Art. 74 para. 3 FinIA/FINIG. 
159 Art. 24 GwG. 
160 Art. 74 para. 3 FinIA/FINIG. 
161 On the foundation supervisory authority cf. OLIVER ARTER/ROMAN CINCELLI, Die Aufsicht über Stiftungen durch die 

Eidgenössische Stiftungsaufsicht – Grundlagen und Revisionsvorhaben, Jusletter of 12 June 2017. 
162 Cf. on this OLIVER ARTER (n. 26), 307 et seq.; OLIVER ARTER/KATHARINA PETRI (n. 26), 513 et seq. 



 

 

family foundation law163 similar to a trust, will also only become clear after initial 
experience with supervision. 
 
Especially persons or companies who are or want to be only rarely active as trustees will 
be confronted with a considerable bureaucratic and financial additional expenditure, 
without the actual activity as trustee being qualitatively improved. On the contrary, it 
promotes the "industrial" and "standardised" trustee activity, which is detrimental to the 
personal trust that the settlor of a trustee should bring to his trustee. 
 

 

                                                           
163 Alternatively, a Swiss fiduciary right (“Treuhandrecht”) could also be created. However, the author does not consider this 

to be opportune because the trust (“die Treuhand”) is insignificant in the international competition for attractive estate 
planning instruments. 
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